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QUESTIONS PRESENTED 


1. Whether an illiterate immigrant is in fact arrested 


when police, disbelieving his alibi but advising him that he 


is not being arrested, ask him to accompany them to head- 
quarters for what proves to be ten hours of more or less steady 
interrogation. 

2. Whether (assuming arguendo that appellant was not 
arrested until eight hours after he was taken to the station) 
a two-hour delay thereafter by the police in setting in motinn 
the machinery for his "arraignment", during which delay a 
written confession was Leing typed and signed, constituted 
a violaticn of the Mallory Rule. 

3. Whether a confession is inadmissible when obtained 
after a defendant requests, but does not receive the aid and 
advice of counsel. 

4. Whether a defendant's right to have a trial before 
a judge who is a "disinterested participant in the proceed- 
ings" is violated where the judge pressures a prosecutor tc 
introduce, against his better jodetent a written confession. 

5. Whether the trial judge erred when he sent to the 
jury room a written confession containing an inflammatory 
racial slur, which slur had been deleted when the confession 
had been read to the jury during the trial. 

6. Whether the appellant's requested "missing 
witness" instruction should have been given where the pros- 
ecution did not explain its failure to call a co-defendant 


who had pleaded guilty. 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 


STATEMENT OF POINTS . 


SUMMARY OF ARGUMENT . 


ARGUMENT : 


I. 


Appellant's Confession, Procured After 

Ten Hours of Unnecessary Delay Following 
His Illegal Arrest, Should not Have Been 
Received in Evidence . «© -« +) + «© « 


A. Appellant Was In Fact Under Arrest 
Whon He Okeyed the Request of Two 
Detectives, Who Suspected Him of a 
Crime, That He Accompany Them to 
Their Headquarters for What Proved 
to be Ten Hours of Interrogation. . 


Appellant's Confession was the 
Fruit of An Arrest Without Probable 
Cause Se ede teow Sel ele alee 


At The Time Appellant Confessed, 
The Police Were Already Guilty of 
Unnecessary Delay in Arraigning Him 


Where One Confesses Only After an Eight 
Hour Interrogation in Police Surroundings, 
The Police May Not Delay His Arraignment 
For Two Hours While a Statement is 
Prepared for His Signature. .- + «+ + 


Once Appellant Requested the Aid of 
Counsel, No Confession Was Valid Until 
He Had Received It. . - »« «© + «© » 


Appellant Was Denied a Fair Trial When 
The Trial Judge Pressured The Prosecutor 
Into Offering His Confession . - «- - 


A Trial Judge Has No Right to 
Pressure a Prosecutor, Against 
His Better Judgment, to Offer 
a Confession in Evidence . . 


Such Conduct by a Trial Judge 
Deprives a Defendant of a Fair 
TELA 6) oF eS ek eh ie Ae ee Ve 


The Jury Should Not Have Been Given 
During Their Deliberations Appellant's 
Written Confession Which Contained 
Prejudicial Language Not Read Into 
Evidence During the Trial . . . 

The "Missing Witness" Instruction 
Should Have Been Given Since The 
Prosecution Did Not Explain its 

Failure to Call a Co-Defendant Who 

Had Pleaded Guilty. . . .« « - 


CONCLUSION . .« «© «© © © © © © 9» 8 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,675 


NICHOLAS G. MIHALOPOULOS, |. 
APPELLANT 


Vv. 


UNITED STATES OF AMERICA, 
APPELLEE 


PRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction of 
the appellant on both counts of an indictment charging 
violations of Sections 22-1801 (Housebreaking) and Section 
22-2201 (Grand Larceny) of the District of Columbia Code 
(1961 Edition). The judgment appealed from was entered by 
the United States District Court for the District of 
Columbia following a jury verdict of guilty as charged. 
This Court has jurisdiction by virtue of 28 U.S.C. g 1291. 


STATEMENT OF THE CASE 


oe ee 


Shortly after midnight on the morning of January 25, 
1963, Alfred Antonelli and Phillip Berman broke into a 
tomato repacking plant in the District of Columbia, "cracked" 
a safe in an office on the second floor of the plant, and 
stole approximately $1,385.00. (Tr. 5, 32, 34-39, 63) There 
is no question but that while this theft was in progress, 
the appellant was outside the plant in a taxicab owned by 
Antonelli, although the evidence is in conflict as to whether 
he was drunk or sober at the time. (Tr. 35-36, 430, 432, 
443-4) 

As Antonelli and Berman were standing near the taxi- 
cab prior to entering the plant, another vehicle passed 


them by. (Tr. 34) The driver of this vehicle happened to 


notice Antonelli's name printed on the side of the taxicab. 


(Tr. 99-100) Evidently, this driver contacted the police 

the next day. (Tr. 116, 372), and the information which he 
gave them led the police to question Antonelli on the evening 
of Friday, January 25th. (Tr. 67-68, 160) From Antonelli, the 
police first obtained information about the appellant. 


(Tr. 175) The police immediately began looking for the 


The driver of this vehicle saw only Berman and Antonelli, 
but did not see the appellant. (Tr. 101-102) Since 
Antonelli testified at the trial that the appellant was 
sitting in the front seat at this time (Tr. 34-35), 
whereas the appellant claimed that he was sleeping in the 
back seat (Tr. 443); the testimony of the passerby cor- 
roborated the appellant's testimony, and not the Govern- 
ment's version. 
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appellant, but they did not locate him until approximately 
1:30 P.M. on Saturday, January 26th, when the appellant 
entered a restaurant shortly after the police had arrived 
in the course of their efforts to find him. (Tr. 118, 156, 
174-6, 177-8) 


Shortly after the appellant entered the restaurant, 


he was approached by Detective Sergeants Gray and Smith of 


the Safe Squad of the Metropolitan Police Department, each 

of whom displayed their badges to the appellant. (Tr. 118, 
139-140) According to these police officers, they informed 
the appellant that they were not arresting him, but that they 
did wish to question him concerning a ride he might have 
taken in Antonelli's taxicab. (Tr. 119) In a conversation 
of less than five minutes' duration, the appellant told the 
officers basically the same exculpatory story which Antonelli 
had related to them. (Tr. 120) The officers did not believe 
this story; to them it sounded as if it had been rehearsed 
by Antonelli and the appellant. (Tr. 160-161) Therefore, 

at approximately 2:00 P.M. the officers informed the appellant 
that he was not being placed under arrest, but that they were 
inviting him to accompany them to the police station because 
they "wanted him to answer questions relative to being a 
passenger in Mr. Antonelli's cab." (Tr. 157, 158, 184) 
Sergeant Gray testified that if the appellant had then gotten 
up and attempted to leave the restaurant, he "would have 
pursued him" in order to "ask him to voluntarily accompany us 


to Police Headquarters." (Tr. 186) However, according to the 
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officers, the appellant voluntarily agreed to go to head- 
quarters with them. (Tr. 158-159) 

At this point it is appropriate to relate some bio- 
graphical facts about the appellant. He is a twenty-eight year 
old Creek immigrant employed as a waiter or chef in Greeic 
restaurants. ‘(Tr. 419-421) His formal education consists cf 


one day spent in an Athens schocl. (Tr. 421) He can neither 


read nor write English (Tr. 221, 264, 421-422), but there 


was evidence that he speaks broken English (Tr. 164-165, 343). 
and could understand English. (Tr. 262). 

The appellant was taken tc headquarters in a police 
cruiser by the two detectives: who continued to question him 
during the ride. (Tr. 159, 190-191, 193-195, 199, 340) The 
cruiser arrived at headquarters at approximately 2:30 P.M., 
and was driven into the basement garage of the building. 

(Tr. 159, 363) From the basement the appellant was taken 
directly to the office of the Safe Squad on the third floor 
of the building. (Tr. 159, 340) There the police continued 
to question him about his possible implication in the crime. 
(Tr. 159-160, 218) The appellant adhered to the same 
exculpatory account he had given at the restaurant. (Tr. 159: 
160) The police did not believe him and told him so. They 
thought he had rehearsed the story with Antonelli, and they 
pointed out to appellant a discrepancy between his account 
and that of Antonelli. (Tr. 161, 202, 203, 382-383) During 
his testimony Sergeant Gray insisted that the appellant was 


frequently told he was not under arrest and was free to leav> 


ahs 


if he wished. (Tr. 162, 208) On two or three occasions 
appellant actually was allowed to leave the Safe Squad Room 
by himself. (Tr. 161-162, 209, 341) 

At about 4:30 P.M. that afternoon, ane cus Pappas, a 
relative by marriage of the appellant and Bho catasee of the 
burglarized tomato plant, arrived in the Safe Squad Room in 
response to a call from the officers who were tntereopating 
the appellant. (Tr. 161, 231) Pappas told the appellant 
that the police "just don't ask anybody to come downtown to 
these things unless there is some belief." (Tr. 244) Pappas 
testified that when he saw the appellant with the members of 
the Safe Squad, he felt that the appellant must have done 
something. (Tr. 247) As Mr. Pappas expressed it: 

"A law abiding citizen is not requested to 
come downtown. Therefore, he must have 
violated something to be requested down- 
town. I thought he’ had done -- for him 
to be there, I said, Nick, you must have 
done something, you just don't come down 
town for nothing." (Tr. 247) 

Pappas then proceeded te interrogate the appellant for 
approximately three hours in their native Greek Language, 
during all of which time the appellant maintained his 
innocence. (Tr. 165, 232-233) 

At 7:30 P.M. the appellant was taken to another suite 
of offices on the same floor where for approximately two 
hours a polygraph examination was administered to him. 


(Tr. 166-167; 217-218) At the conclusion of this test, he 


was returned to the Safe Squad office, where the police 


reperted the results of the test to Mr. Pappas, who in turn 
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discussed those results with the appellant, again in the 
Greek Language. (Tr. 166-167) At about 10:15 P.M., the 
appellant "broke down" and Mr. Pappas indicated to the police 
that the appellant was ready to confess. (Tr. 167) A few 
moments before this occurred, Mr. Pappas had remarked to the 
appellant that if he was not involved, he was free to go, to 
which the appellant responded: "Can we leave?" (Tr. 258) 
From approximately 10:15 P.M. until 12:20 A.M., the 
police were occupied in typing up a written statement which 
the appellant was dictating to them. During most of this 
time Mr. Pappas was also present. (Tr. 167-168) At one 
point, Mr. Pappas did leave to get some sandwiches and coffee, 
and upon his return the confession-dictation was interrupted 


while all, including appellant, had something to eat. 


(Tr. 168) This is the first nourishment which the appellant 


received between 2:00 P.M., when he left the restaurant in 
the company of the police officers, and 11:45 P.M., when the 
snack was provided to him. (Tr. 168) 

Sometime during this procedure Sergeant Gray, in 
response to appellant's inquiry, expressed the opinion that 
appellant's immigration status would not be affected "if he 
confessed and got himself straightened out." (Tr. 225) 

At 12:18 A.M. the appellant was informed that he was 
under arrest. Two minutes later the typing of the statement 
was completed, and the appellant signed the statement. 

(Tr. 392) 


On at least a half a dozen occasions during his 


testimony, Sergeant Cray claimed that the arrest occurred at 
approximately 12:18 A.M. (Tr. 142, 170, 172, 210-212, 360- 
361) He stated, however, that if the appellant had tried to 
leave the Safe Squad Room at any time after 10:15 P.M., when 
Pappas reported to the sergeant that the appellant was ready 
to confess, he would have been restrained. (Tr. 211-212, 220) 

At 11:45 P.M., about one-half hour before the typing 
of the appellant's statement was completed, Sergeant Gray 
spoke by telephone to an Assistant United States Attorney. 
The record does not disclose what their conversation was. 
(Tr. 211) HoREvER, not until the appellant had signe¢ the 
statement were any efforts made to contact a judge for the 
purpose of conducting an "arraignment" of the appellant. 
(Tr. 242, 268) A judge of the District of Columbia Court of 
General Sessions responded to this call, and the appellant's 
arraignment was held at 2:05 A.M. (Tr. 172): 

As the Government was calling its last witness, 
Sergeant Gray, the Assistant United States Attorney approached 
the bench and apprised the Court of the existence of the 
appellant's written confession, but he seated that he felt 
"that to be on the safe side it would be better not to use 
this confession." (Tr. 110-111) The trial judge responded: 

"You can do what you please. But I don't 
think that the Court should participate in 


that decision. I see no reason why you 
should even apprise the Court." (Tr. 111) 


The Assistant United States Attorney proceeded to 
conduct his direct examination of Sergeant Gray on matters 
other than those pertaining to the confession. His direct 
examination was interrupted by the Court's mid-afternocn 
recess. (Tr. 126) When the trial judge returned to the bench 
after the recess, he announced during a bench conference: 


"Ordinarily I prefer not to be informed of 
what the evidence may or may not be other 
than what is tendered in Court. However, 
government counsel, with commendable candor, 
apprised the Court of certain very strong 
evidence that is in his possession which he 
feels he should not tender. The Court has no 
criticism of counsel in so apprising the Court. 
However, the Court having been apprised of it, 
the Court wants to know more about it.” 

(Tr. 126) 


The Court then observed that decisions under the so-called 


Mallory rule were in conflict, with different panels of this 
Court reaching different results. He commented that the 
United States Attorney's office was not "an intermediate Court 
of Appeals," and that the United States Attorney should have 
"courage and backbone". (Tr. 129; 5*) The Court directed 
that a copy of his remarks be immediately transcribed and 
carried to the United States Attorney, and he warned that if 
the confession were not ofpsted, and the appellant should be 
acquitted, he would make a public statement on the matter. 
(Tr. 7*, 10*) 


*¥ The complete colloquy does not appear in the final 
transcript. It does appear in a special transcript 
ordered during the trial, hereafter marked by *. 


ES ee 


The next morning the prosecutor reported that the 
United States Attorney had decided to offer the confession 
in evidence. (Tr. 153) The trial court then conducted a 
lengthy hearing out cf the presence of the jury, ruled that 
the arrest had cecurred at 10:15 P.M., and that, therefore, 
the confession was nct obtained during a period of "unnec- 
essary delay" within the meaning of Rule 5(a) icf the Federal 
Rules cf Criminal Procedure. (Tr. 328, 335). 

At one point in the written confessicn, the appellant 
had referre] to a Negro who had passed by the ‘scene of the 
burglary as "a nigger". When the moment came for the intro- 
duction of the written confession intc evidence, the prose- 
cutor called this racial slur to the Trial Judge's attention. 
The judge stated, "I personally think that it would be 
prejudicial to the defendant to have that word read in view 
of the composition of the jury." (Tr. 337) tt was then 
agreed that the word "person" would be substituted (Tr. 337), 
and with that change, the written confession was read to the 


jury. (Tr. 349) However, the written statement itself was 


not altered, and it was not passed to the jury during the 


trial. 

After the jury had retired to deliberate, they sent a 
note to the Court saying: "We would like to see the signed 
confession." (Tr. 570) Counsel for the defendant was net 
immediately available at this time, and the trial judge, in 
his absence, proceeded to send to the jury che urtecen con- 
fession, which contained the undeleted racial slur for which 
the word "person" had been substituted during the trial. 


(Tr. 570-571) ae 


At the conclusion of all the evidence, counsel for 
appellant tendered the following instruction: 
If a party has it peculiarly within his 
power to produce witnesses or other 
evidence which was relevant to any material 
issue, the failure of such party tc produce 
such witnesses cr evidence creates a pre- 
sumption that if produced it would be 
unfavorable to that party, unless such 
failure has been explained to your satisfaction. 
The trial judge recognized that this was a correct 
statement of the law, but ruled that it was net pertinent to 
the case. (Tr. 537) He made this ruling despite the fact 
that Berman had never been called as a witness for the 
Government, nor had those individuals at whose home Antonelli 
claimed the loot from the safe-cracking was divided. (Tr. 41) 


The jury returned a verdict of guilty on both counts 


in the indictment. (Tr. 571) The defendant filed a mction 


for a new trial, which motion was denied. See United States 


v. Mihalopoulos, 228 F. Supp. 994 (D.C.D.C. 1964). 


STATEMENT OF POINTS 


1. Since the appellant was in fact under arrest when 
he obeyed the request cf two detectives, who suspected him cf 
a crime, that he accompany them to their headquarters for what 
proved to be ten hours of interrogation, his subsequent con- 
fession was inadmissible both because it was the fruit cf an 
illegal arrest and because it was obtained during a period of 


unnecessary delay in presenting him to a committing magistrate. 


(The appellant requests the Court tc read, ti connection with 
this point, the following portions of the reporter's trans- 
cript: Tr. 116-120; 139-143; 153-413) 

2. Even if it be assumed that appellant was nct 
arrested until 10:15 P.M., it was unnecessary delay fer the 
police to put off efforts to "arraign” him for two hours while 
a statement was prepared for his signature. (The appellant 
requests the Court to read, in connection with this point, 
the following portions cf the reporter's transcript: Tr. 167- 
172; 210-212; 220-225; 227-228; 239-240; 259-261; 262-265; 
342-345; 387-393) 


3. Since the appellant requested but did not receive 


the aid of ccunsel, no confession made in the absence cf such 
aid was admissible. (The appellant ‘requests the Court tc 
read, in connection with this point, the following portions 
of the reporter's transcript: Tr. 163; 205-207) 

4. The appellant did not receive a fdir trial since 
the trial judge pressured the prosecutor, against the latter's 
better judgment, into offering his confessicn. (The appellant 
requests the Court tc read in connection with this point the 
following portions of the reporter's transcript: Tr. 110-111; 
Tr. Excerpt 1*-13*; Tr. 126-132; Tr. 153) | 

5. The jury should not have been given during their 
deliberations appellant's written confession,’ which contained 
prejudicial language not read into evidence. (The appellant 
requests the Court to read in connection with this point the 


following portions of the reporter's transcript: Tr. 336-338; 


349; 570-571). 
«= TT 


6. When the prosecutor failed to call a co-defendant 
who had previously pleaded guilty, the appellant's correctly 
stated "missing witness" instruction should have been given. 
(The appellant requests the Court to read, in connection with 
this point, the following portions of the reporter's trans- 


cript: Tr. 34-39; 536-537) 


SUMMARY _OF_ ARGUMENT 


I. When two police officers investigating a safe- 
cracking accosted the appellant, an illiterate Greek immigrant, 
in a public place at 2:00 c'clock P.M. on a Saturday after- 
noon, and, disbelieving his exculpatory account of his actions 
on the night of the crime, took him in a police car tc their 
headquarters for what proved te be ten hours of interrogation, 
including a lie detector test, the appellant was in fact 
arrested. This is true even though the police repeatedly 
told the appellant that he was not being arrested and could 
leave at any time, and even though the appellant on occasion 
walked unattended and unpursued from the rocm in which he was 


being questioned. Seals v United States, 325 F.2d 1006 


(C.A.D.C. 1963), cert. den., 376 U.S. 964 (1964). This arrest, 


being without probably cause, was unlawful, and appellant's 
subsequent dontéesicas being the fruit of this illegal arrest, 
was inadmissible. Wong Sun v United States, 371 U.S. 471 
(1963). Moreover, the eeneauntent signed as it was after mid- 


night on Sunday morning, was inadmissible because it was 


ns by ae 


obtained during a period of unnecessary delay in presenting 
appellant before a magistrate. Mitchell v. United States, 
114 U.S.App.D.C. 353, 316 F.2d 354 (1963). | 

II. Even if the trial ccurt correctly ruled that 
appellant was net arrested until 10:15 P.M. on Saturday night, 
it was not permissible te delay all effort to contact a 
committing magistrate for over two hours while his statement 
was dictated, typed and signed, in a case where the appellant 
had been in a police station under more or less constant 
interrogation for eight hours immediately prior to the moment 
of arrest. Any right the police have to delay “Yarraignment" 
of a defendant while reducing an oral confession to writing 
is limited to cases where the confession is spontanecus and 
not the result of a process of inquiry designed to elicit 
damaging statements. 

III. Since appellant as!ed for a Senenleneion with 
his lawyer prior to the time he confessed, his uncounseled 
statements mace thereafter were inadmissible. Escobedo v 
Illinois, 378 U.S. 478 (1964). This result is not precluded 
by the fact that the police allowed appellant to place what 
proved to be a "no answer" telephone call to his attorney's 


office. 


IV. The trial judge acted improperly when he pressurec 


the prosecutor into offering appellant's confession, after the 
prosecutor had decided not to use it because he seriously 


doubted its admissibility. This conduct was not only an 


Pe tec ae 


invasion of the prerogative of the United States Attorney, 
but it deprived the appellant of that part of his right to 
a fair trial which entitles him to a judge who is a disin- 
terested and objective participant in the proceedings. 
Billeci v United Bedeces 87 U.S.App.D.C. 274, 184 F.2d 394 
(1955). 

V. Appellant's written confession, read into evidence 
only after a substitution ha¢c been made for an inflammatcry 
racial slur, should not have been sent to the jury room in 
the absence of his counsel and with the prejudicial word not 
deleted. 


VI. Appellant's requested "missing witness" instruc- 


tion, admittedly a correct statement of the law, should have 


been given in a case where the prosecution offered no excuse 
for its failure to call a co-defendant who had previcusly 


pleaded guilty. 


ARGUMENT 


I 


APPELLANT'S CONFESSION, PROCURED AFTER TEN HOURS OF UNNECESSARY 
DELAY FOLLOWING HIS ILLEGAL ARREST, SHOULD NOT HAVE BEEN 
RECEIVED IN EVIDENCE. 
Appellant Was in Fact Under Arrest When _He Obeyed the 
Request of Two Detectives, Who Suspected’ Him at a Crime 
That He Accompany Them to Their Headquarters for what 


oved to be Ten Hours of Interrogation. 
B. Appellant's Confession was the Fruit of An Arrest Without 
Probable Cause. 
C. At the Time Appellant Confessed, The Police Were Alreacy 
Guilty of Unnecessary Delay in Arrairning Him. 
II 


WHERE ONE CONFESSES ONLY AFTER AN EIGHT-HOUR INTERROGATION IN 
POLICE SURROUNDINGS, THE POLICE MAY NOT DELAY HIS ARRAIGNMENT 
FOR TWO HOURS WHILE A STATEMENT IS PREPARED FOR HIS SIGNATURE. 


III 


ONCE APPELLANT REQUESTED THE AID OF COUNSEL, NO CONFESSION 
WAS VALID UNTIL HE HAD RECEIVED IT. 


IV 
APPELLANT WAS DENIED A FAIR TRIAL WHEN THE TRIAL JUDGE 
PRESSURED THE PROSECUTOR INTO OFFERING HIS CONFESSION. 


A. A Trial Judge Has No Right to Pressure a Prosecutor, 
Apainst his Better Judpment, to Otter a Confession in 
Evidence. 
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B. Such Conduct by a Trial Judge Deprives a Defendant of 
@ Fair Trial. 


Vv 


THE JURY SHOULD NOT HAVE BEEN GIVEN DURING THEIR DELIBERATIONS 
APPELLANT'S WRITTEN CONFESSION WHICH CONTAINED PREJUDICIAL 
LANGUAGE NOT READ INTO EVIDENCE DURING THE TRIAL. 


VI 


THE 'MISSING WITNESS" INSTRUCTION SHOULD HAVE BEEN GIVEN SINCE 
THE FROSECUTION DID NOT EXIFLAIN ITS FAILURE TO CALL A CO- 
DEFENDANT WHO HAD PLEADED GUILTY. 


APPELLANT'S CONFESSION, PROCURED AFTER TEN HOURS OF UNNCESSARY 
DELAY FOLLOWING HIS ILLEGAL ARREST, SHOULD NOT HAVE BEEN 
RECEIVED IN EVIDENCE. 


It is undisputed in this case that at 2:00 ofclock on 
a Saturday afternoon, the appellant was taken in a police 
cruiser by two members cf the Safe Squad to their headquarters 
for questioning concerning a crime in which, despite his 
protestaticns to the contrary, they believed him to have 
participated. (Tr. 120, 157-158, 160-161, 184) Shortly after 
midnight on the following day, the appellant signed the 
written confession which was read into evidence during his 
trial. (Tr. 349, 392) During the intervening ten-hour 
period, the appellant was at all times either in a police 
cruiser or in a police station, and, with brief exceptions, 
he was in the presence of one or more police officers who 
were trying to get him to admit participation in the crime 
which they were investigating. For these reasons, the 


appellant ccntends that he was under arrest at least frem the 


time he left the restaurant where the police officers had 


accosted him, and entered their cruiser for the trip tc 
headquarters. He further contends that the written confession 
which he signed over ten hours later was inadmissible, beth 
because his arrest was without probable cause and, therefore, 
illegal; and because the confession took place during a 

period of unnecessary delay prior to presenting him before a 


magistrate. 
ee ey ae 


A. Appellant Was in Fact Under Arrest When He Obeyed the 
Request of Two Detectives, Who Suspectec Him of a Crime, 
That _He Accompany Them to Their Headquarters for What 
Proved to be Ten Hours of Interrogation. 

During the hearing conducted by the trial court in 
connection with the admissibility of this confession, a 
police sergeant testified that the appellant went to head- 
quarters with him feign, and only after he had been 
told that he was not under arrest and did not have to go 
with the officer unless he wanted to. (Tr. 158) The officer 
also testified that at frequent intervals during the next 
four or five hours this information was repeated tc the 
appellant. (Tr. 162, 208) Finally, the cfficer noted that 
the appellant had been permitted to go unaccompanied to the 
lavatory (Tr. 161, 209), and to a cigarette machine (Tr. 209), 
and that on one occasion "he just walked cut" of the Safe 
Squad office "on his own" "for perhaps a couple cf minutes 
and then returned again." (Tr. 209) This officer maintained 
that he did not arrest the appellant until approximately 
12:18 A.M. on Sunday, at or just before the moment the 
appellant signed the confession. (Tr. 142, 170, 172, 210-212. 
360-361) He conceded, poacseee that after 10:15 P.M., when 
it was indicated to him that appellant was ready to confess, 


he would have arrested appellant had he tried to leave the 


room. (Tr. 211-212) 


In support of his claim that he was in fact arrested 
at about 2:00 o'clock on Saturday afternoon, the appellant 


places primary reliance on this Court's decision in 


78 


Seals v United States, 117 U.S.App. D.C. 79, 325 F.2d 1006 


(C.A.D.C. 1963), cert. den., 376 U.S. 964 (1964). There, as 
here, the trial judge credited police testimony that the 
suspect was simply asked to accompany the officers to the 
station and "volunteered" to do so. There, as here, the 
suspect was taken to the station in a soliee vehicle. There, 
as here, the suspect had protested his innocence, but the 
police cid not belicve his story. There, as here, the trial 
judge credited the officers' testimony that "(t)hey advised 
him that he had a right to consult an attorney, to keep silent, 
that anything he said could be used against .hin, and that_he 
was free to go anytime." 117 U.S. App.D.C. at 80, 325 F.2:! 
at 1007. (Emphasis added.) There, as here, the officers 
claimed that when the suspect himself asked if he was arrested 
he "was advised that he was not." Ibid. 

This Court found the conclusion "well niph irresis- 
tible" "that Seals was under arrest at least from the time 
- « « he was brought to the Field Office in the company of 
the agents" since "(f)rom that point on he was in what was 
the equivalent cf a police station, he was in the constant 
company of one or.more FBI abentes and was subject te almost 
constant interrcgation." 117 U.S. App. D.C.; at 81, 325 F.2d 
at 1008. 

The appellant submits that the factual differences 
between his case and Seals do not add up to a viable legal 


distinction between the two. Indeed, in several respects, 
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appellant's case presents a stronger arrest syndrome than was 
true in Seals. Appellant was interrogated for some ten hours, 
whereas Seals was questioned less than three. Appellant was 
actually administered a lie detector test, whereas Seals re- 
fused to submit to one. Appellant is illiterate, and has had 
only one day of formal education, whereas Seals was not only 
literate, but had had the advantage of the greater part of a 
hich school education. Appellant was taken to the station 
alone, whereas Seals had the moral support of his roommate 
and another acquaintance, who rode to the Field Office with 
him. Finally, it must be remarked that the questioning cf 
appellant was carried on in more of a police atmosphere than 
was the case in Seals. Appellant was driven into the basement 
of the police station and then taken directly to the office 
of the Safe Squad, whereas Seals was driven to a building 
which was not a police staticn, but which happened to house 


an FBI Field Office. 


At the time this appellant's case was tried, the 


Government's petition for a writ of certiorari in the Seals 
case was pending before the United States Supreme Court. For 
this reason, the trial judee did not regard himself as bound 
by the Seals decision, and he felt himself free to follow 

the ruling of the Second Circuit in Vita v United States, 

294 F.2d 524 (C.A.2 1961), where, on basically the same 


facts, a different result had been reached. 


"(D)efense counsel cites the case of Seals 

v United States . .. That case is not law, 
since the Solicitor General on January 13, 
1964, filed a petition for a writ of 
certiorari in the Supreme Court., A case 
pending on appeal, or other type of appellate 
review, is not to be regarded as authoritative 
until the reviewing proceeding is disposed of. 
The petition for the writ cf certiorari points 
out that the decision in the Seals case is in 
direct conflict with the decision of the 
Second Circuit in the United States v Vita, 
294 F.2d 524, in which certiorari was denied, 
369 U.S. 823. The denial cf certiorari of 
course is not equivalent to an affirmance. 
Nevertheless, when the Supreme Court denies 
certiorari in an important case it is rea- 
sonable enough to draw a possible inference 
that probably the Supreme “Court did net 
consider the decision erroneous". (Tr. 328-9) 


Since certiorari has now been denied in the Seals case, this 


ground for sustaining the trial judge's ruling ne longer 


exists. 
However, the trial judge also believed that the case 
at bar was distinguishable from the Seals case. He stated: 


"Even if the Seals case were law, the case 
at bar is much stronger in favor of the 
Government than the Seals case. | It appears 
that in the Seals case defendant took the 
witness stand and stated that he had be- 
lieved that he had been under arrest from 
the beginning. Here the defendant has not 
taken the’stand and has not contradicted, 
therefore, the testimony cf the police officer 
that he had told the defendant on more than 
one occasion that he was free to go at any 
time, mor the testimony of Mr. Pappas to 
the effect that he had told the defendant 
that he was free to leave and that they 
might as well po". (Tr. 329- -330) 


Later, in the course of his opinion denying the 
defendant's motion for a new trial, the trial judge reiterated 
the same theme: 

"This case is sora dress ee Eee on its facts, 
in that Seals testified that he believed 

he was not free to leave the Bureau office. 
There is no such testimony in the instant 
case. In fact there is no contradiction 

of the testimony of Sergeant Gray that the 
defendant was informed that he was not 
under arrest and was free to leave at any 
time, and that he acted on that assumption". 
228 F.Supp. at 1011. 

A careful reading of the above excerpts reveals that 
the trial judge had three distinctions in mind: (1) Seals 
contradicted the officers' testimony that he was told he was 
not under arrest and that he could leave at any time; (2) 
Seals testified that he believed from the beginning that he 
was under arrest; and (3) Seals at no time made as if to 
leave the immediate presence of officers, whereas this 
appellant did walk out of the Safe Squad Office for different 
reasons on three occasions. 

It is difficult to see any significance at all to the 
first attempted distinction. All Seals accomplished by con- 
tradicting the officers was to create a conflict in the 


evidence, which conflict the trial judge proceeded to 


resolve apainst him. Obviously this testimony from Seals, 


not credited by the trial judge, had no bearing on the case 


on appeal. 


The second attempted distinction was that Seals 
testified that he believed himself under arrest, whereas the 
appellant did not testify at all during the hearing. This 
difference between the two cases is a very minor one. 
Appellant was not required to testify during the hearing 
and his exercise of that constitutional right should net be 
allowed to penalize him. Mcreover, the result in Seals would 


have been the same even if the defendant there had not 


testified. There is every indication that the trial judge 


did not believe Seals, althourh this Court felt that he made 
no clear finding on the matter. If Seals! testimony that 
he believed himself arrested was crucial, then this Court 
would undoubtedly have remanded the case for a finding as to 
whether he was testifying truthfully. Instead, however, this 
Court reversed "with directions to exclude” ‘the confession, 
117 U.S. App. D.C. at 82,325 F.2¢ at 1009, even though the 
most that could be said in Seals' favor was that the trial 
judge did not make clear his disbelief of Seals! testimony. 
Moreover, when this appellant took the stand during his caseo 
in chief, he did give testimony which was quite different 
from that of the officers with respect to circumstances which 
led him to accompany them to their heacquarters. (Tr. 449-453) 
The third attempted distinction, namely, that appellant 
seemed to act upon the declaration by the police that he was 
free to leave, has more substance. It is significant that at 
one time, accordine to the police, the appellant got up and 


walked out of the Safe Squad Office. owever, it is even more 
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sipnificant that, within a matter of minutes and without 


leaving the floor on which the office was located, he came 
right back. 

Also important as a clue to his state of mind is his 
response to the comment of Pappas later that evening that he 
was free to go. Appellant answered with a question, "Can we 
leave?" (Tr. 258) This is certainly not what one would ex- 
pect to hear from a person whe knew he could leave. It 
indicates, instead, that the repeated statements by the 
police that he could leave at any time had not overcome in 
his mind the other elements of the arrest syndrome in which 
he found himself. 

The trial judge's ruling on the question of when an 
arrest occurred is hardly a palatable alternative to the 
appellant's position that the arrest occurred when he was 
taken te the station for questioning. The trial judge ruled 
that the arrest occurred at 10:15 P.M., for at that point, 
the officer admitted, he would have detained appellant had 
he tried to leave. Therefore, according to the trial court, 
the arrest beran with an unanncunced mental process on the 
part of the officer. Moreover, it commenced without either 
the officer or the appellant realizing it. Sergeant Gray 
repeatedly testified that he considered that the arrest 
occurred at 12:18 A.M. Many vital procedural rights depend 
for their oririn upon the time of an arrest; we cannot 
afford to etherealize the arrest concept, as the ruling below 


cid. 


The Seals case stands fcr the proposition that the 
police cannot alter the nature of their conduct by the label 
which they seek to attach to it. The police cannot prevent 
conduct from being an arrest simply by telling the defendant 
that they are not placing him under arrest. See Henry v. 
United States, 361 U.S. 98, 100, 103 (1959) A citizen mst 
always feel an element of restraint when he is in the presence 
of a pelice cfficer, or in a police Sratedrs ce in-a 
station, all for the purpose of interrogating him concerning 
his implication in a crime. This is not eae ay that under nc 
circumstances may the police question a defendant at a pcelice 


station without having this process deemed an arrest. In 


this case, for example, had the police permitted the appellane 
to find his cwn way to the police station, rather than trans- 
perting him there in a police car, there might be some merit 
in the contention that all that the defendant Gid thereafter 
was voluntary. But when they accost an illiterate immigrant 
without any warning whatscever, question him about a crime, 
and then ask him to fo with them to a police station for 
additional hours of questicning, such a defehdant, in the 
"state of fear produced by police control and domination", 
Heideman v United States, 104 U.S. App. D.C. 128, 135; 259 
F.2d 943, 950 (1958) (dissenting opinion), "would (be) rash 


| 
indeed to suppose he was not under arrest." Kelley v United 


States, 111 U.S. App. D.C. 396, 398, 298 F.2¢ 310, 312 (1961). 


B. Appellant's Confession was the Fruit of An Arrest Without 
Probable Cause. 


If, as the appellant has contended above, he was 


placed under arrest at cr about 2:00 o'clock on Saturday 
afternoon, it is clear that his arrest was without probable 
cause and was, therefore, an illegal arrest for investigation. 
This is true because as of that eines and, indeed, until the 
appellant signed his confession over ten hours later, the only 
information which the police had concerning the appellant was 
of an exculpatory nature. Henry v. United States, 361 U.S. 

98 (1959). It consisted of Antonelli's testimony that the 
appellant had been a passenger in his cab on the evening of 
the crime, and appellant's statement, when he was approached 
in the restaurant, to the same effect. The police themselves 
recognized that they lacked prcbable cause. (Tr. 203) 

If the arrest was an illegal one: then a confessicn 
which flowed from the illeral arrest is also inadmissible. 
Wong Sun v. United States, 371 U.S. 471 (1963). The confessicn 
would represent "verbal evidence which derives so immediately" 
from "an unauthorized arrest" that the confession would have 
to be regarded as the "'fruit' cf offical illegality". Id. 
at 485. See also Gatlin v. United Stated, 117 U.S. App. D.C. 
123; 326 F.2¢ 666 (C.A.D.C. 1963); Seals v United States, 117 
U.S. App. D.C. 79; 325 F.2d 1006 (C.A.D.C. 1963). 


C. At The Time Appellant Confessed, The Police Were Already 
Guilty o Unnecessary Delay in Arraipning Him. 


The trial judge, in his opinion denying the appellant's 


motion for a new trial, also observed that even if the 
appellant had been arrested early on Saturday afternoon, his 
confession still did not occur during an unnecessary delay in 
according him a hearing by a committing magistrate. The 
reasoning behind this position was that the court sessions are 
not held on Saturday Ae terason: and the appellant had no 
ripht to be taken before a committing magistrate other than 
during a time of regular court session. 228 F.Supp. at 1012 
This reasoning flies in the teeth of this Court's 
holdings in a series of post-Mallory decisions. Mitchell v. 
United States, 114 US App. D.c. 353, 355, 316: F.2d 354, 356 
(1963); Tatum v. United States, 114 U.S. App. D.C. 188, 313 
F.2d 579 (1962); Coleman v. United States, 114 U.S. App. D.C. 
185, 313 F.2d 576 (1962); Jones v. United States, 113 U.S. 
App. D.C. 256, 307 F.2d 397 (1962). These cases stand for 
the preposition that in the District of Columbia, at least, 
the timing of the arrest has no effect upon the ebligation 
to bring the defendant before a committing magistrate without 


unnecessary delay. 


II 


WHERE ONE CONFESSES ONLY AFTER AN EIGHT-HOUR INTERROGATION IN 
POLICE SURROUNDINGS, THE POLICE MAY NOT DELAY HIS ARRAIGNMENT 
FOR TWO HOURS WHILE A STATEMENT IS PREPARED FOR HiS SIGNATURE. 


Even if it be assumed arguendo that the trial court 


correctly ruled that appellant's arrest did not cceur until 


10:15 P.M., the appellant submits that his signature to the 


written confession, obtained over two hours later, was 
procured during a period of unnecessary delay, and that, 
therefore, this confession should not have been received in 
evidence against him. 

The Mallory decision sets out in very clear language 
the procedure which police must follow once an arrest has 
occurred. 


"The scheme for initiating a federal 
prosecution is plainly defined. The 
police may not arrest upon mere 
suspicion but only on tprobable cause.' 
The next step in the proceeding is to 
arraipn the arrested person before a 
judicial officer as quickly as possible 
so that he may be advised of his rights 
and so that the issue of probable cause 
may be promptly determined. The arrested 
person may, of course, be "booked' by 
the police. But he is not to be taken 
to police headquarters in crder to carry 
out a process of inquiry that lends 
itself, even if not so designed, to 
eliciting damaging statements to support 
the arrest and ultimately his guilt". 
Mallory v. United States, 354 U.S. 449, 
454 (1857). 


The testimony of the arresting officer shows that 
this procedure was not carried out in this case. Between the 
time of the arrest (assuming it to have oceurred at 10:15 F.u.) 
and the time of the signing of the eonkessted, the police 
took no steps whatsoever to set in motion the! machinery for 
presenting the appellant to a committing magistrate. The 
entire period was consumed in transcribing the appellant's 
statements. It may be said that the sole purpose of the 
delay that was then occurring was to procure his signature 
to that confession. It is also reasonable tc infer that had 
the police begun their efforts to secure a magistrate at 
10:15 P.M., when the arrest cecurred, the appellant would 
have been presented before that magistrate prior te midnight, 
and, therefore, prior to the signing of the confession. If 
the police, starting their efforts, as they did, at about 
12:30 A.M. on a Sunday morning, could procure a magistrate 
within an hour and a half, there is no reason to believe that 
a longer period would have been required had those efforts 


been started at 10:15 P.M. 


Indeed, it appears that the arresting officer himself 


realized that it was his duty to commence efforts to precure 
a magistrate as soon as an arrest of the appellant occurred. 
Therefore, after the time at which the pence officer 
erroneously believed the arrest had occurred, that is, at 
12:18 A.M., he allowed only minutes to elapse before he 


beran his efforts to contact the judge. 
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It is true that in certain cf its decisions, this 
Court has spoken tolerantly of delays occasioned for the 
purpose of reducing an oral confession to writing. Bailey 
v. United States, 328 F.2d 542 (1964); Muschette v. Unitec 
States, 322 F.2d 989 (1963); Jackson v. United States, 114 
U.S-App.D.C. 181, 313 F.2d 573 (1962); Hughes v. United 
States, 113 U.S.App.D.C. 127, 306 F.2d 287 (1962); Turberville 
v. United States, 112 U.S.App.D.C. 400, 303 F.2d 411 (1962); 
Goldsmith v. United States, 107 U.S.App.D.C. 305, 277 F.2d 
335 (1960); Lockley v. United States, 106 U.S.App.D.C. 163, 
270 F.2d 915 (1959); Metoyer v. United States, 102 U.S-.App. 
DCs 625 250 F.2d-30° (2957). 


However, these cases ro no further than to hold that 


the police may reduce a spontaneous or threshold confession 
to writing. In the case at bar, appellant's willingness to 
confess at 10:15 P.M. can hardly be termed "spontaneous". 

He had been under more or less steady interrogation, including 
a lie detector test, for approximately eight hours, most of 
which time had been spent in a police station. The "spontan- 
eous cooperation and confession of guilt” described in United 
States v. Mitchell, 322 U.S. 65, 69 (1944), can hardly be 
applied to what tock place in this case. See Spriggs v. 
United States, 335 F.2d 283 (C.A.D.C. 1964); Jones v- United 
States, Dkt. Nos, 17, 688 and 17,690, July 16, 1964, pp. 3-6; 
Ricks v. United States, 334 F.2d 964 (C.A.D.C. 1964); Gineza 
v. United States, 279 F.2d 616 (C.A. 9 1960). In Muschette 


300s 


v. United States, 116 U.S.App.D.C. 240, 241, 322 F.2d 989, 991 
(C.A.D.C. 1963), where the typing of an oral confession was 
approved, the majority "emphasize(d) that this record contains 
no suggestion that the confessions were extracted by ques- 
tioning." | 

In Mallory the Supreme Court ruled that after a person 
is arrested, "he is not to be taken to police headquarters 
in order to carry out a process of inquiry that lends itself, 
even if not so desipned, to eliciting damaging statements..." 
Id. at 454. (Emphasis added) Obviously then, a person who 
is arrested in a police station "is not to be (kept at) police 
headquarters in order to carry cut a process of inquiry" ‘that 
is "designed" to elicit™damaging statements". 

Moreover, it should be remembered that in Mallory the 
Supreme Court set out certain types of police activity, i.e., 
"booking" and checking out an alibi, which constitute 
necessary delay; yet the Court said nothing to the effect that 


writing up a confession represented a necessary delay. 


III 


ONCE APPELLANT REQUESTED THE AID OF COUNSEL, NO CONFESSION 


WAS VALID UNTIL HE HAD RECEIVED IT. 


Within the past few years the constitutional right of 
an accused to the advice of counsel had been undergoing a 


rapid evolution, and the direction taken has been toward 


the expansion of that right to all stages of the criminal 
proceeding. Gideon. v. Wainwright, 372 U.S. 335 (1963); 
Massiah v. United States, 12 L.Ed. 2d 246, 84 S.Ct. 199 (1964); 
Escobedo v. Illinois, 378 U.S. 478, 12 L.Ed. 2d 977, 84 S.Ct. 
1758 (1964). In Escobedo v. Illinois, supra, the United 
States Supreme Court in effect overruled indications in at 
least two earlier decisions that the right to counsel did 
not apply prior to the indictment of a defendant. 378 U.S. 
at 492, 12 L.Ed. 2d at 987, 84 S.Ct. at 1766; cf. Crooker v. 
California, 357 U.S. 433 (1958); Cicenia v. Lafay, 357 U.S. 
504, (1958). In the Escobedo case, the Supreme Court recog- 
nized that when police are interrogating an individual at a 
police station for the purpose of implicating him in a crime 
under savestioation: the defendant is in a "delicate situ- 
ation" and his case had reached a "'stage when legal aid 
and advice! were most critical". 378 U.S. at 486. 

In the case at bar, there came a time during the 
interrogation of the appellant that he asked the. opportunity 
to confer with an attorney. According to the police, he was 


allowed to use the telephone, but was unable to reach the 


attorney. (Tr. 205) Had the defendant succeeded in reaching 


his attorney, there can be little doubt that no confession 
would have been obtained from him, for "any lawyer worth his 
sal€ will tell the suspect in no uncertain terms to make no 
statement to police under any circumstances." Watts v. 


Indiana, 338 U.S. 49, 59 (opinion concurring in part and 
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dissenting in part); Escobedo v. Illinois, 378 U.S. 478, 488 


(1964). By pure happenstance, the appellant's efforts to 
contact his attorney by telephone failed, doubtless because 
they were carried on late on a Saturday afternoon. The 
question then arises whether this circumstance should be 
allowed to impair his constitutional right to the aid and 
advice of ccunsel. 

In the Escobedo case, the Court held that where the 
police had not cautioned the accused about his right to 
remain silent and where the police had denied his request to 
confer with his attorney, a confession obtained thereafter 
was inadmissible because it would have been obtained in 
violation of his constitutional right to the assistance of 
counsel. Admittedly, the case at bar is factually distin- 
guishable from the situation presented in Eséobedo, for here 
the police maintained that they did inform the defendant of 
his right to remain silent and to leave any time, and that 
they did permit him to use a police telephone in an effort 
to contact his attorney. The appellant submits that these 
factual differences between his case and Escobedo do not 
overshadow the central fact common to both situations, 
namely, that the assistance of counsel was sought but not 
received. The admissibility of his confession should not 
hinge on the question of whether the reason he did not 
receive the assistance of counsel was a refusal on the part 


of the police to allow him to telephone an attorney, or the 
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fact that a telephone call to an attorney was unanswered. 
The result is exactly the same: no advice and no assistance 
of counsel despite a manifested desire therefor. Once the 
defendant indicated he wished to talk to an attorney, the 
police had no right to continue to interrogate him until such 
opportunity had been afforded to him. The right to ring a 
telephone in the empty office of an attorney can hardly be 
called “opportunity to consult with counsel". It would be 
no great extension of the Escobedo case were this Court to 
hold that under the facts and circumstances here presented, 
this illiterate Greek immigrant was in effect denied his 
constitutional right to the assistance of counsel, and, 
therefore, any admission or confession made thereafter could 


not be received in evidence against him. 
IV 


APPELLANT WAS DENIED A FAIR TRIAL WHEN THE TRIAL JUDGE 
PRESSURED THE PROSECUTOR INTO OFFERING HIS CONFESSION. 


The record in this case makes it abundantly clear that, 
but for the intervention of the trial judge, the appellant's 
sipned confession would never have been offered in evidence 
against him. Prior to the trial the United States Attorney's 
office, having doubts! about the admissibility of the 


confession, had determined to try the case without using it. 


1. And justifiably so, the appellant submits. 
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When the prosecutor informed the trial judge of this decision, 
his first reaction, which the appellant eibmits was eminently 
a correct one, was that he should not be so informed because 
he did not "think that the Court should participate in that 
decision". (Tr. 111) 

Unfortunately, havewees a short time later the trial 
judge's attitude underwent a dramatic change. He insisted 
that the confession be offered in evidence so that he could 
have an opportunity to rule on its admissibility. He 
intimated that unless the United States Attorney did so, he 
would lack "courage and backbone". (Tr. 5*) He even went 
to the point of directing that a copy of his remarks be 
immediately taken to the United States Aeeocney; and he 
threatened that in the event the confession were not offered 
and an acquittal should re he would make a public 
statement on the matter. (Tr. r*, 10*) ! 

There can be no doubt but that this conduct on the 
part of the trial judge had the effect of intimidating the 
United States Attorney, for on the following morning the 
assistant prosecuting the case announced that he would 
offer the confession in evidence. (Tr. 153) 

A. A Trial Judge Has No Right to Pressure a Prosecutor, 
Against is Better Judpment, to er _a Confession 
in Evidence. 

The appellant submits that the exertion of pressure by 
the trial judge on the United States Attorney which brought 


about the introduction of the confession represented improper 


activity on the part of the judge, and operated to the 
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prejudice of the appellant. 

The question of what evidence will and what evidence 
will not be offered on behalf of the Government in a criminal 
case is entirely a matter for determination by the United 
States Attorney. "(T)his prerogative is within the large 


discretion which is vested in him to control the initiation 


of and the course of criminal prosecution". Goldberg v. 


Hoffman, 225 F.2d 463 (C.A.7 1955). In any number of cases 

it has been held that the courts have no control over the 
prosecutor on whether to initiate a criminal prosecution, or 
whether to continue a criminal prosecution which has been 
initiated. See United States v. Thomson, 251 U.S. 407 

(1920); United States v. Brokaw, 60 F.Supp. 100 (S.D.I11. 1945), 


Howell v. Brown, 85 F.Supp. 537 (D.C.Neb. 1949). 


"The judges of the district courts have... 

no natural directory authority cver 

(the United States. Attorney)." Howell 

v. Brown, 85 F.Supp. 537, 540 (D.C.Neb. 1949) 


If the initiation or continuation of a criminal pro- 
ceeding is within the sole discretion of the United States 
Attorney, then a fortiori’ the question of what evidence to 
use during the course of a criminal proceeding which the 
United States Attorney has initiated and which he is con- 
tinuing is completely a matter within his discretion, 

"(T)he responsibility for producing the 

evidence which will persuade twelve jurors 

of guilt beyond a reasonable doubt is upon 

the prosecutor: It is a serious public 
responsibility, but it is upon the prose- 
cutor and upon ‘him alone. The judge has 

no part in that task". Billeci v. United 
States, 87 U.S.App.D.C. 274, 263, 184 F.2d 

394, 403 (1955). 
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The reason that judges lack any authority and power in this 


area is rooted in the constitutional principle of separation 


of powers. 


"Our adjudication of the issue raised must 

be guided by considerations inherent in 

the well-settled principle of separation 

of the powers vested in the three branches 
of the Government, which is the keynote 

of our constitutional mandate. We must 
bear in mind that the United States Attorney 
is an officer of the executive branch 
responsible primarily to the President, and, 
through him to the electorate...." Goldber 
v. Hoffman, 229 F.2d 463, 464-465 (C.A.7 1585) 


Since the trial judge lacked any authority or power 
over the United States Attorney on the question of what should 
or should not be offered in evidence, it was improper for 
him to exert the pressure which he did use in this case and 
which brought about a change in the decision of the United 
States Attorney. 

"(The United States Attorney) must appraise 
the evidence...and in that service must 
judge of its availability, competency and 
probative significance... Into these and 
many others of the problems committed to 
his informed discretion it would be sheer 
impertinence for a court to intrude. And 
such intrusion is contrary to the settled 


judicial tradition." Howell v. Brown, 85 
F.Supp. 537, 540 (D.C.Neb. 1949): 


B. Such Conduct by a Trial Judge Deprives a Defendant of a 
Fair Trial. 


Although it was clearly improper for the trial judge 
to do what he did with respect to the appellant's confession 
in this case, the question still remains whether the defendant 
has any right to complain on appeal of this conduct. The 
appellant submits that he has such right for, two reasons. 
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First of all, he was the one who was hurt by the conduct of 


the trial judge. A decision had been made by the United 
States Attorney, which decision, although not participated 
in by the appellant, was very much to his advantage. The 
trial judge was the proximate cause of and the moving force 
behind a change in that decision, and, as demonstrated above, 
in taking upon himself such a role, the trial judge was 
violating important constitutional principles. The fact that 
the appellant was the victim of this conduct on the part of 
the trial judge should, standing alone, give him the right 

to complain of it. 

There is yet another reason why the appellant may 
assign as error the pressure which the trial judge exerted 
upon the United States Attorney in this case. 

"The prosecutor represents society in the 

prosecution. The attorney for the defense 

represents the accused. The judge is a 

disinterested and objective participant 

in the proceeding. ‘Prosecution and judg- 

ment are two quite separate functions in 

the administration of justice; they must 

not merge.'" Billeci v.-United States, 

87 U.S.App.D.C. 274, 283, 184 F.2d 394, 

403 (1955). 
This appellant had a right to be tried by a judge who was at 
all times "a disinterested and objective participant in the 
proceedings." Ibid. A judge can hardly be regarded as "a 
disinterested and objective participant", when at a critical 
stage of the trial he bends every effort to force a prosecutor 
to use a potent piece of evidence against a defendant, which 


the prosecutor has decided he does not wish to use, Such 
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conduct is inconsistent with the neutrality which should 


characterize the trial judge's conduct during atrial. "What 
the judge did here took on the aspect of advocacy." Blunt v. 
United States, 100 U.S.App.D.C. 266, 276, 244 F.2d 355, 365 
(1957). While it is true that this act of advocacy on the 
part of the trial judge was not carried on in the presence of 
the 4eys the fact still remains that the trial judge did act 
as an advocate on this point of law, and, therefore, to that 
extent, he denied to this appellant his right to a trial from 
beginning to end by a judge who is "a disinterested and 


objective participant in the proceedings". 
V 


THE JURY SHOULD NOT HAVE BEEN GIVEN DURING THEIR DELIBERATIONS 
APPELLANT'S WRITTEN CONFESSION WHICH CONTAINED PREJUDICIAL 
LANGUAGE NOT READ INTO EVIDENCE DURING THE TRIAL. 


Appellant's signed statement contained the following 
language, purportedly spoken by him to the police: 
"We went into the alley and parked in front 
of the door. Berman got out of the cab, 
and looked at the-door of the factory, Then 
Al calls him back, and says get into the cab, 
there is a nigger on the corner", (Government 
Exhibit No, 173 Tr. 349) 
When the time came to read this confession to the jury, the 
prosecutor called the presence of this racial slur to the 
attention of the trial judge. The Court ruled that "it would 
be prejudicial to the defendant to have that word read, in 


view of the composition of the jury", (Tr. 337) It was then 
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agreed that the word "person" would be substituted fer 

"nigger" (Tr. 338), and, with that substitution, the confessior 
was read to the jury by the prosecutor. (Tr. 349) However, 
the word "nigger" remained in the written confession, which 
was never presented to the jury during the trial. (Govern- 
ment Exhibit No. 17) 

Some time after the jury had entered upon its delib- 
erations, they sent a note to the Court saying: "We would 
like to see the signed confession." (Tr. 570) The trial 
judge, acting in the absence of defense counsel, sent the 
signed confession to the jury without causing the word "nigger" 
to be deleted or blocked over. 

The appellant recognizes that whether documentary 
evidence shall be sent to the jury room after the jury has 
retired to consider its verdict is within the sound discretion 
of the trial court. Jinn v. Lawson, 63 App-D.C. 70, 72 F.2d 
742 (1934); Murray v. United States, 76 U.S.App.D.C. 179, 

130 F.2d 442 (1942). However, this rule assumes that the 


documentary evidence which is sent to the jury has actually 


been received in evidence during the trial. Am. Jur., New 
Trial gs 84, It would be error for the Court to allow the 

jury to receive any papers, Or any parts of any papers, which 
have not been put into evidence during the course of the trial. 
Brien v. Beck, 2 Mackey 82, 13 D.C. 82 (1882). Where a 
portion of a document not only was not received in evidence, 


but was excluded expressly because of its prejudicial 
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character, the error in permitting the jury to have access 
to that portion of the document once they have enterec upon 
their deliberations is reversible error. See Am. Jur., New 
Trial g§ 84. : 

It should be noted that it was far more harmful to 
the appellant for the jury to receive this portion of his 
confession after they had retired than it would have been 
had that portion been brought to their attention during the 
trial itself. This is true tecause had the pre judicial 
language been read to the jury during the course of the trial, 
some of the sting could have teen removed by the argument 
of the defense counsel and by ar instruction ty the Court. 
As it turned out, the jury were left to discover this prej- 
udicial language only after they hac entered into the 


solitude of their deliberations. 


VI 


THE "MISSING WITNESS" INSTRUCTION SHOULD HAVE BEEN GIVEN SINCE 


THE FROSECUTION DID NOT EXFLAIN ITS FAILURE TO CALL A CO- 
DEFENDANT WHO HAD PLEADED GUILTY. 


Even under the Government's version of the facts, the 
appellant played only a secondary rele in the commission of 
the two rian, housebreaking and grand larceny, of which he 
was convicted. The plant was broken baees end the payroll 


taken and carried away, by two co-defendants, Antonelli and 
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Berman. Both pleaded guilty before the trial. Antonelli 
testified for the Government, but Berman was never called. 
The prosecutor offered no explanation for this failure to 
call Berman. 

At the conclusion of the case, defense counsel 
tendered a "missing witness" instruction which the trial judge 
acknowledged to be a correct statement of the law. However, 
he ruled that it was not appropriate in this case. 

It is the law in the federal courts that "if a party 
has it peculiarly within his power to produce witnesses whose 


testimony would elucidate the transaction, the fact that he 


does not do it creates the presumption that the testimony, if 


produced, would be unfavorable." Graves v. United States, 
150 U.S. 118, 121. See Milton v. United States, 71 App.D.C. 
394, 110 F.2d 556 (1940). 

The appellant submits that when Berman pleaded guilty 
he became peculiarly available to the Gcvernment within the 
meaning of the above aie, and that, therefore, the tendered 
instruction was erroneously refused by the trial judge. 


"(T)he term "availakle" is not to be 
construed as meaning merely the 
accessibility for service of process. 
The determinaticn of the question of 
equal availability may in a given 
situation involve consideration of 
many factors. Such matters as one 
party's superior means of knowledge... 
of the testimony that might be expected 
from him in the light of his previous 
statements, if any, with reference to 
the case are to be considered." II 
Wigmore, Evidence g 288, p. 171 (1962 
Supp., p. 67 
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CONCLUSION 


For the reasons set forth above, the appellant 
requests that the judgment of the United States District 
Court for the District of Columbia be reversed, and that 


this case te remanded to that Court for a new trial. 


Respectuflly submitted: 
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Appellant’s Confession and Arrest—10:15 P.M. Saturday 
to 2:05 A.M. Sunday 


Arrest of Antonelli and Berman—2:05 A.M. to 7:10 
A.M. Sunday. 


Proceedings and Evidence at Appellant’s Trial 
Statutes and Rules Involved 
Summary of Argument 
Argument: 


I, Appellant’s confession was properly received in evi- 


A. Appellant’s confession was not made during a 
period of unnecessary delay between arrest and 
presentation before a committing magistrate. 


1. The trial court’s finding that appellant was ar- 
rested at 10:15 P.M., when the police first de- 
cided to restrain him, and not before, when he 
was voluntarily at police headquarters, is 
supported by substantial evidence 


No unnecessary delay occurred between 10:15 
P.M., when appellant was arrested, and 2:05 
A.M., when he was taken before a committing 
magistrate, during which time his oral con- 
fession was reduced to writing and arrange- 
ments were made for a preliminary examina- 


B. Appellant’s confession was not the product of a 
denial of the right to counsel 


II. Having objected to alteration of the written confession 
received in evidence, appellant should not be heard to 
complain that the trial court abused its discretion in 
permitting the jury to see the confession without 
alteration 2 


Argument—Continued 


III. The trial court properly denied appellant’s “missing 
witness” instruction when appellant could not specify 
to whom it applied or show that any absent witness 
was peculiarly available to either side 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18,675 


NICHOLAS G. MIHALOPOULOS, APPELLANT 
CB 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Indicted with two others for housebreaking, D.C. Code 
§ 22-1801, and grand larceny, D.C. Code § 22-2201, appel- 
lant was tried separately before J udge Alexander Holtzoff 
and a jury on March 17-24, 1964, found guilty of both 
counts, and, by judgment and commitment filed on May 
18, 1964, sentenced to imprisonment for twenty months 
to five years, committed for six months, with the balance 
of the sentence suspended, and placed on probation for 
five years. This appeal followed. The proceedings below 
established the following facts. 


(1) 


2 


Preliminary Investigation—10:15 A.M. Friday 
to 2:00 P.M. Saturday 


Gus Pappas is manager of Pete Pappas and Son, 2 
corporation, which operates a tomato repacking plant in 
the alley behind 736-12th Street, §.E., in the District of 
Columbia (Tr. 5-6).'. On Friday, January 25, 1963, 
Pappas arrived at the plant just before 9:00 A.M. to 
find that the door to offices on the second floor had been 
forced open, papers had been scattered upon the floor, and 
the office safe had been broken into (Tr. 6, 8). 

Detective Sergeant Mark W. Gray, Jr., assigned to the 
Safe Squad of the Metropolitan Police Department, re- 
sponded to the Pappas plant at 10:15 A.M. and com- 
menced an investigation (Tr. 113-114, 371). At the 
scene of the crime, Sergeant Gray determined that entry 
to the building had been gained through an outside door 
whose lock had been “slipped” by means of a piece of 
cellulose [sic] or thin metal (Tr. 114). The safe had been 
forced open by knocking the dial plate off the door and 
hammering a punch into the dial hole (Tr. 8, 114, 115). 
The dial plate was found near the safe (Tr. 9, 115-116). 
The punch remained embedded in the door (Tr. 8). A 
cash box was missing from the safe (Tr. 19). An em- 
ployee of the company tentatively estimated the loss at 
about $3,000 (Tr. 116).* The scene of the crime was 
processed for fingerprints, but none was found (Tr. 372). 

The first clue to the identity of the burglars developed 
on Friday afternoon, January 25, when Sergeant Gray 


1 Testimony on pages 5-149 of the transcript was given in the 
presence of the jury before appellant’s confession was offered in 
evidence. Testimony on pages 154-270 was given in the absence 
of the jury during a hearing on the admissibility of appellant's 
confession. Testimony on pages 399-528 was given in the presence 
of the jury after the trial court had ruled appellant’s confession 
admissible. 


2 Pappas testified at appellant’s trial that January 25, 1963, was 
to have been a pay day for his employees and that on the previous 
day a net payroll of $1,657.93 had been placed in the safe. This 
figure was substantiated by the payroll book and salary records. 
(Tr. 10-18.) 
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talked to Nelson Dyer (Tr. 116, 372-373). Around mid- 
night of the previous night Dyer, who lives about half a 
block away, had driven through the alley in which the 
Pappas plant is located (Tr. 98-99). He noticed a taxi- 
cab parked in front of the plant and two white men 
standing beside the cab (Tr. 99-100). Although he drove 
within three feet of the cab at about seven miles per hour 
(Tr. 101-102), he did not look inside the cab or notice 
whether anyone was in it (Tr. 100-101). He observed 
that the lettering on the side of the cab said “A, Anto- 
nelli” (Tr. 100). 

Sometime after 4:00 P.M., Detective Sergeant Vincent 
Antonelli, of the Safe Squad, telephoned his brother, Al- 
fred, a taxi driver, and asked him to come to police head- 
quarters (Tr. 68-69, 374). Alfred Antonelli was in the 
Safe Squad office when Sergeant Gray returned at 5:30 
P.M. (Tr. 374). Sergeant Gray and his partner, De- 
tective Sergeant Douglas M. Smith, interrogated Alfred 
Antonelli intermittently from 5:30 P.M. to 11:50 P.M. 
(Tr. 69, 71, 196-197, 375). Antonelli told them that he 
had driven a passenger into the neighborhood of 12th 
Street, S.E., during the previous night (Tr. 71). He was 
able to identify his passenger only as a waiter named 
Nick who frequented the California Steak House at 14th 
and Eye Streets, N.W. (Tr. 175; see Tr. 31). 

Sergeants Gray and Smith made two attempts to find 
this “Nick”: at the California Steak House immediately 
following the interrogation of Antonelli (Tr. 138, 174-176, 
378-379) and, at noon the next day, Saturday, January 
26, at the Port Said Restaurant, where Nick was said 
to work (Tr. 176-177, 380). Meanwhile, Antonelli, who 
had not been arrested, was interrogated a second time on 
Saturday morning, January 26 (Tr. 71-76, 197). 

By 1:30 P.M. Saturday, January 26, when Sergeants 
Gray and Smith paid a second visit to the California 
Steak House (Tr. 117, 138-139), all they knew about 
Nick was his physical description (Tr. 189), that he was 
supposed to “hang out” at the California Steak House 
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(Tr. 175, 177), and that he was probably the Nick 
Mihalopoulos who used to work at the Port Said Restau- 
rant (Tr. 176). Their efforts to find him or to ascertain 
where he lived had been unsuccessful (Tr. 140, 182-183). 
In returning to the California Steak House, they intend- 
ed to talk to Harry Jones, the bartender, who, they 
thought, may have been working on the night of the 
housebreaking and be able to give them additional infor- 
mation about Nick (Tr. 174-175). Jones told them that 
he knew “Nick the Greek” who lived at 1270 New 
Hampshire Avenue (Tr. 177-178, 380). 


Questioning of Appellant—2:00 P.M. to 
10:15 P.M. Saturday 


After Sergeants Gray and Smith had been in the Cali- 
fornia Steak House about fifteen or twenty minutes, ap- 
pellant walked in and sat down at the counter (Tr. 178). 
Jones indicated by a nod that this was Nick whom they 
sought (Tr. 189). They waited a few minutes until ap- 
pellant was joined by another person, intending that 
there should be a witness to their properly identifying 
themselves—they were dressed in plain clothes (Tr. 187) 
—and informing Nick that they were not arresting him 
(Tr, 178). They walked to where appellant was seated, 
identified themselves, and told him they wanted to ask 
him about a cab driver named Antonelli (Tr. 189, 158). 
Without having been given more information than that, 
appellant replied that he had been a passenger in Anto- 
nelli’s cab on the previous Thursday night, January 24 
(Tr. 158, 381). He explained that he had hired Anto- 
nelli to drive him to the Southeast section of Washington, 
where he intended to visit a girl friend whose name he 
had written on a piece of paper. On arrival, he decided 
he did not want to see her and had Antonelli drive him 
back to Thomas Circle. (Tr. 120.) Sergeant Gray, be- 
lieving this story to have been rehearsed (Tr. 160-161), 
but knowing that there was not sufficient evidence to ar- 
rest appellant (Tr. 203), asked him whether he would be 
willing to accompany them to police headquarters to dis- 
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cuss the matter further, pointing out that he was not 
under arrest and that he did not have to go unless he 
wanted to (Tr. 140, 157, 158). Appellant replied that 
he was a good American and a good citizen, that he 
wanted to cooperate with the police in their investigation, 
and that he would be glad to go to police headquarters to 
discuss the matter (Tr. 158-159). At about 2:00 P.M., 
after three or four minutes of conversation in the Cali- 
fornia Steak House, Sergeants Gray and Smith and ap- 
pellant walked to an unmarked detective cruiser nearby 
and drove to police headquarters (Tr. 119, 139, 157, 159). 
No force or threat of force was used to obtain appel- 
lant’s consent (Tr. 187-189). 

On the way to police headquarters, appellant initiated 
a detailed narrative of his life history, apparently (so 
Sgt. Gray took it) for the purpose of convincing the of- 
ficers that he had never been in trouble before and that 
he had tried to be a good American (Tr. 194). He said 
that he was a second cousin, by marriage, of Gus Pappas, 
and had attempted to borrow money from Pappas be- 
fore (Tr. 190-191, 194). And he related, in response to 
questions, facts about his marital status, date of birth, 
and prior residence in Greece (Tr. 190). 

After about a fifteen-minute drive (Tr. 191), the 
cruiser entered the basement parking area of police 
headquarters, and the trio proceeded directly to the Safe 
Squad office, arriving at about 2:30 P.M. (Tr. 159, 363). 
The Safe Squad office is a room about twenty by twelve 
feet in dimensions, containing four desks on each side. 
Other persons were in the office when they arrived. 
Throughout their presence there, the door remained 
open. (Tr. 200.) 

Between 2:30 and 4:30 P.M., Sgts. Gray and Smith 
questioned appellant about his taxicab ride with Antonel- 
li on Thursday night, and appellant adhered to his ac- 
count of going to see a girl friend and then deciding 
not to see her (Tr. 160). 

During this period, appellant was repeatedly told that 
he was not under arrest an” was free to leave (Tr. 161- 
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162, 386). The conversation was interrupted several times 
when appellant left the office, without escort, to get 
cigarettes or use the lavatory (Tr. 161, 209). On one 
occasion, he decided to leave altogether and walked out 
of the office. Sgts. Gray and Smith, thinking he had 
gone for good, made no effort to pursue him or have 
him brought back. Soon, however, appellant returned 
of his own volition, protesting his innocence. (Tr. 162- 
163, 209.) 

Shortly before 4:30 P.M., Sgt. Smith, hoping that Gus 
Pappas could provide information about his relationship 
with appellant (Tr. 212-213) and remember when appel- 
lant had last visited him at the plant to borrow money 
(Tr. 161),* telephoned Pappas and asked him to come 
to the Safe Squad office (Tr. 231, 341). Pappas arrived 
at 4:30 P.M. (Tr. 161, 231). Appellant was out of the 
room at that time, either getting cigarettes or using 
the men’s room (Tr. 163, 232-237). Pappas was shown 
an alien identification card and was surprised to see 
that the photograph was of his wife’s cousin, Nick (Tr. 
232, 244, 247-249). He did not think that “Nick would 
go this far, to be involved in such a crime” (Tr 248), 
for he knew Nick to be “a law abiding citizen” [sic] 
and felt that such a person would not be “requested to 
come downtown” unless he hac “violated something,” 
although he did not know what the attitude of the po- 
lice was (Tr. 247). 

When appellant returned to the office, Pappas asked 
him, “What goes on here? ... Are you involved in this?” 
(Tr, 232). “[Y]ou must have done something, you just 
don’t come downtown for nothing.” (Tr. 247). “Nick, 
they just don’t ask anybody to come downtown to these 
things unless there is some belief.” Appellant replied, 
“ ‘Well, I am not involved.’ And he just kept on talking 
that way.” (Tr. 244.) 

Pappas asked appellant whether he had been prop- 
erly treated and whether he had had an opportunity to 


3 See note 4, infra, 
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call an attorney (Tr. 207). The police advised appellant 
that he was entitled to have an attorney if he wanted 
one, and appellant took a business card from his wal- 
let and placed a call on one of the telephones in the office, 
but there was no answer (Tr. 163, 206). Altogether, be- 
tween 4:30 and 7:30 P.M., appellant attempted to call an 
attorney at least twice and was even permitted to tele- 
phone a United States Senator. Apparently no one an- 
swered any of these calls (Tr. 162, 205.) 

Although the police did not encourage Pappas to in- 
terrogate appellant (Tr. 215), Pappas talked with ap- 
pellant at length between 4:30 to 7:30 P.M. (Tr. 165). 
He was interested in helping appellant because of their 
kinship and in finding out the truth because of his per- 
sonal interest in the crime (Tr. 215, 245, 255). Their 
conversation, conducted mainly in the Greek language 
(Tr. 164, 206, 214, 232, 252), covered subjects other than 
the housebreaking (Tr. 254), and was interrupted several 
times by appellant leaving the office and Pappas tele- 
phoning to cancel his plans for the evening (Tr. 213, 
233, 255). Meanwhile, the officers were in and out of the 
room (Tr. 233, 255, 387), attending to other business 
(Tr. 214), participating in the conversation only slight- 
ly (Tr. 164, 214, 252). Set. Gray felt that, if left alone, 
Pappas might encourage appellant to volunteer useful 
information about the case (Tr. 164). At one point, 
Pappas told Sgt. Gray that he felt he was getting some- 
where in eliciting the truth from appellant (Tr. 215). 
At another, Pappas said that appellant was still denying 
his involvement, but that the more appellant protested 
his innocence, the more Pappas believed he was involved 
(Tr. 165, 214). 

During this time, Sgt. Gray’s attitude continued to be 
that appellant was not under arrest and was free to leave 
(Tr. 215, 216, 362). Gus Pappas’ attitude was the same, 
and he told appellant so (Tr. 238, 249-250). 

At 7:30 P.M., appellant consented to take a polygraph 
examination (Tr. 165). The examination was adminis- 
tered in the General Assignment Squad office, which is on 
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the same floor as the Safe Squad Office, about a hun- 
dred feet away (Tr. 166). During this time, from 7:30 
to 9:30 P.M., the police attitude was still that appellant 
was not under arrest and was free to leave (Tr. 166, 
217). 

At 9:30 P.M., appellant returned to the Safe Squad 
office. Sgt. Gray discussed the results of the polygraph 
examination with Gus Pappas, and Pappas and appellant 
then conversed further in Greek. ( Tr. 166.) During this 
conversation, Pappas told appellant that he was not un- 
der arrest, and that he had a constitutional right to leave 
if he wished, to which appellant responded, “May 1?” 
Pappas said “Yes, any time you wish. . . . You are not 
charged with anything.” But appellant made no move 
to leave. (Tr. 258.) 


Appellant’s Confession and Arrest—10:15 P.M. 
Saturday to 2:05 A.M. Sunday 


At about 10:00 P.M., the conversation took a new turn. 
Pappas said to appellant: 


“Nick, I said, look, now it’s getting late. I said, 
If you are not involved, I said, let’s get our hat and 
coat and let’s get on out of here. And Nick sort 
of laughed at me and he says, Can we go? I said, 
Why, certainly we can go. 


“And just about that time there seemed to be a little 
diferent look in Nick’s face and he seemed sort 
of about to cry. I said, Nick, you are not feeling 
well. Or I said, If you are involved in this thing 
I wish you would tell me and let’s get the thing over 
with. If not, let’s go, as I said before. 


“Then he paused and started to tell me the story 
of how they got together. He spoke, I would say, 
the majority in Greek, once in a while he did speak 
in English, and I would interrupt at times to tell 
the officers what was—Nick was saying to me. 


“And, finally, he said how they met at the California 
Steak House. Prior to that he had been to the 
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wrestling matches, went to the California Steak 
House after the wrestling matches, and continued 
on to tell me the story how they went to the pack- 
ing house in southeast and they broke in and got 
the money.” (Tr. 235-236.) 
Just before 10:15 P.M., Sgt. Gray noticed appellant be- 
ginning to cry and continuing to talk to Gus Pappas in 
Greek (Tr. 167, 342). He did not realize what was being 
said until Pappas reported in English that appellant had 
confessed to participating in the housebreaking (Tr. 
167, 219). At 10:15 P.M., appellant repeated his oral con- 
fession in English (Tr. 343). At that moment, Sgt. Gray 
decided for the first time that appellant would be ar- 
rested if he attempted to leave (Tr. 210, 219, 220). 
Sgt. Smith asked appellant if he would dictate his 
confession for typing (Tr. 343). Sgt. Smith explained to 
appellant that he need not make a written statement, 
and appellant said that he understood he was not com- 
pelled to do so, but that he wanted to get himself 
straightened out (Tr. 167). Beginning at 10:27 P.M., 
with Sgt. Smith at the typewriter, appellant narrated 
in detail the events of the crime (Tr. 167, 344). He dic- 
tated in English. Although he spoke somewhat broken- 
ly, he could be understood, and Sgt. Gray was able to 
understand him completely (Tr. 164-165, 198, 238, 343). 
Shortly after the typing of appellant’s narrative was 
begun, Gus Pappas suggested that he go out and get 
sandwiches and coffee (Tr. 168, 259). He was gone be- 
tween fifteen and thirty minutes (Tr. 259-260, 343-344, 
390). When he returned, the transcription of appellant’s 
statement was interrupted for fifteen minutes while they 
all ate (Tr. 167-168, 344). At that point, Sgt. Smith had 
typed approximately one-half page of the confession 
(Tr. 240). At Sgt. Smith’s request, Pappas read the 
completed portion of the statement over Smith’s should- 
er, and said it corresponded to what appellant had told 
him in Greek (Tr. 240, 260-261, 391). At 11:45 P.M., 
Sgt. Gray initiated the procedure for taking appellant 


10 


before a committing magistrate by telephoning Assist- 
ant United States Attorney Smithson (Tr. 211, 242). 

At 12:20 A.M., Sunday, January 27, the typing of ap- 
pellant’s statement was completed and appellant was 
informed for the first time that he was under arrest for 
housebreaking (Tr. 142, 167, 170, 344, 360, 392). Sgt. 
Smith then distributed copies of the statement among 
the persons in the office. He asked appellant whether 
he could read and write English, and appellant replied 
that he could read a little. Sgt. Smith instructed appel- 
lant to read along on his copy of the statement and to 
interrupt the reading if there was anything he did not 
understand. Sgt. Smith then read the statement aloud 
in its entirety, while appellant followed the reading on 
his copy. Appellant did not appear to have any difficulty 
in understanding it and did not interrupt to ask any 
questions. After the reading of the statement, which 
took about ten minutes, Sgt. Smith asked appellant 
whether he understood what had been read, and ap- 
pellant replied that he did. Sgt. Smith asked appellant 
if the statement was true and voluntary, and appellant 
replied that it was. (Ty. 171, 221, 224-225, 240-241, 344, 
393-394, 405.) Except for certain formal parts of the 
statement, the written narrative was substantially in ap- 
pellant’s words (Tr. 371, 388-389, 403-405). 

Immediately after the reading of the statement, ap- 
pellant was processed through the police Identification 
Bureau, and papers for his appearance in court were 
prepared (Tr. 360). Appellant was presented before 
Judge Thomas Scalley of the Municipal Court at 2:05 
AM., Sunday, January 27, and was again advised of 
his rights. Preliminary examination was postponed. (Tr. 
172; Complaint.) 


Arrest of Antonelli and Berman— 
2:05 A.M. to 7:10 A.M. Sunday 


Following his presentation in court, appellant was re- 
leased on bond and volunteered to accompany Sergeants 
Gray and Smith in arresting Antonelli and Philip Ber- 
man, whom he had implicated (Tr. 228). Antonelli was 
arrested at his home in the Palmer Park section of 
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Maryland at about 6:00 A.M., Sunday, January 27, by 
Sgts. Gray and Smith and two Prince Georges County 
policemen (Tr. 67, 77, 120). He turned over to the police 
$300 of the proceeds of the crime (Tr. 95, 120-122). Safe- 
cracker’s tools were recovered from the trunk of his 
taxicab (Tr. 87, 122-123, 149). 

Philip Berman was arrested at his home in Seat Pleas- 
ant, Maryland, at 7:10 A.M., by the same officers. He 
turned over to the police $210 of the proceeds of the 
crime and led them to a trash can where he had dis- 
carded the cash box from the safe. (Tr. 124-125.) 

Antonelli and Berman both read appellant’s confes- 
sion, acknowledged that it was substantially correct, 
and signed it (Tr. 410). 


Proceedings and Evidence at Appellant’s Trial 


Alfred Antonelli eventually pleaded guilty to one count 
of the indictment (Tr. 43-44) and appeared at appellant’s 
trial as the principal witness for the prosecution. He 
testified that he and Philip Berman had discussed plans 
for the crime about a week before Thursday, January 
24, 1963 (Tr. 53-54). 

On January 24, at 11:45 P.M., Antonelli, Berman, and 
appellant met at the California Steak House and drove 
to the Pappas plant in Antonelli’s taxicab, which bears 
the lettering “A. Antonelli” on the back door (Tr. 30- 
33, 57-58). On the way, appellant told them they would 
find between thirty-five and fifty thousand dollars in 
the drawer of a desk on the second floor (Tr. 33, 61-62, 
89). After arriving at the plant between fifteen and 
forty minutes after midnight, Friday, January 25, and 
taking precaution against being noticed by two men 
standing at the end of the alley and the driver of an 


*Gus Pappas’ testimony corroborated appellant's familiarity with 
the plant. He had known appellant for about three years. Appellant 
had been to his plant twelve or fifteen times before the burglary. 
He had lent appellant money on three or four occasions, on one of 
which he had gotten the money from the cash box, (Tr. 22-28.) 


automobile which passed through the alley,* Antonelli 
and Berman entered the plant, leaving appellant in the 
cab with instructions to blow the horn if anything sus- 
picious occurred. They searched the desks without suc- 
cess, discovered the safe, fetched tools from the cab, 
broke into the safe, removed the pay envelopes, and re- 
turned to the cab, carrying the envelopes in a cash box 
found in the safe. (Tr. 34-40, 63-66, 85-89.)* The three 
then drove to Berman’s house, where the proceeds— 
about $1,385—were divided, appellant receiving $195 
(Tr. 39-41, 50-52). The following morning, Saturday, 
January 26, after Antonelli had been questioned by the 
police, he and Berman went to appellant’s apartment to 
formulate consistent exculpatory stories (Tr. 41).’ They 
instructed appellant that if the police questioned him, 
he should say that he had been a passenger in Antonel- 
li’s cab in the vicinity of 11th Street, S.E., and that An- 
tonelli had driven him back to Thomas Circle. Appel- 
lant agreed to follow this plan. (Tr. 42.) 

The government offered appellant’s written confession 
in evidence (Tr. 153). A hearing on the circumstances 
under which it had been made was held out of the pres- 
ence of the jury. Sgt. Gray and Gus Pappas testified 
for the government. See pp. 3-10 and note 1, supra. 
Following the government’s presentation, the trial court 
said that it would “permit the defendant, if he wishes 
to, to take the stand without subjecting himself to cross- 
examination concerning the crime or concerning the 
charge. The cross-examination would be limited only 
to the . . . narrow issue on this preliminary hearing, 


5 Nelson Dyer’s testimony corroborated Antonelli’s testimony on 
this point (Tr. 98-102). See p. 3, supra. 


Sgt. Gray’s testimony corroborated the method of operation 
described by Antonelli (Tr. 114-116). See p. 2, supra. 


7 Harry Jones’ testimony corroborated the time and place of this 
meeting. On January 26, about 4:00 A.M., he went to appellant’s 
apartment to play poker. He saw appellant in the living room and 
Antonelli and Berman in an adjoining room. He did not observe 
any conversation. (Tr. 105-107, 109-110.) 
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and I also would consider that he doesn’t waive his 
rights not to testify on the main issue if he does take 
the stand.” (Tr 270-271). The court also said that it 
would not consider as evidence in the hearing an affi- 
davit submitted on appellant’s behalf: “If the defendant 
wants to testify to those facts he has to take the stand 
and be subject to cross-examination.” (Tr. 272). These 
rulings were repeated several times (Tr. 285, 300-308, 
322-323). Notwithstanding, appellant was not called as 
a witness during the hearing. On the basis of the un- 
contradicted testimony, the trial court ruled (1) that 
the confession was voluntary (Tr. 323); (2) that appel- 
lant was arrested at 10:15 P.M., January 26, 1963 (Tr. 
328, 330); and (3) that no unnecessary delay occurred 
between appellant’s arrest and his appearance before a 
judge of the Municipal Court (Tr. 334). Accordingly, the 
confession was admitted in evidence (Tr. 335, 336, 346). 
Before appellant’s confession was read to the jury, the 
prosecutor called the court’s attention to the following 
sentence in it: “Then Al [Antonelli] calls him [Berman] 
back, and says get into the cab, there is a nigger on the 
corner.” (Gov’t Ex, 17, p. 1, bottom line.) The court re- 
plied: “I think you should leave that out.” Defense coun- 
sel voiced objection “to anything being changed on that 
statement.” The court observed, “You have a right to 
have it read. I personally think that it would be preju- 
dicial to the defendant to have that word read in view 
of the composition of the jury.” The court then sug- 
gested that the word “person” be substituted for the 
word “nigger.” Defense counsel replied: “I have no ob- 
jection so long as the statement isn’t cut or altered.” 
The court then explained, “I mean he will read the word 
‘person,’” to which defense counsel responded, “I have 
no objection to that.” (Tr. 336-338.) Thereafter, when 
the confession was read to the jury, the word “person” 
was read instead of the word “nigger,” but no altera- 
tion of the document itself was made. (Tr. 349). 
Appellant’s confession, read to the jury, stated that 
two days before Thursday, January 24, 1963, Philip Ber- 


man had approached appellant and said that he had a 
tip from a former employee of the Pappas plant that 
there was money in the office. Berman asked appellant 
to furnish details about the place and promised to share 
the proceeds with appellant. On Thursday night, appel- 
lant saw Berman sitting at the counter of the California 
Steak House and joined him. Berman said “we are going 
to do it tonight.” He wanted to wait for his partner, 
and they would take appellant along. Fifteen minutes 
later, Antonelli came in. (Tr. 348-349.) Appellant’s con- 
fession went on to describe the commission of the crime, 
division of the proceeds, and subsequent meeting to plan 
an “alibi,” in substantial agreement with Antonelli’s tes- 
timony, pp. 11-12, supra (Tr. 349-353). 

After the government rested and a defense motion for 
“9 judgment dismissing this case” was denied (Tr. 415), 
appellant was called to the stand for the first time (Tr. 
418). He testified that from 9:15 P.M. to just before 
11:00 P.M., Thursday, January 23, 1963, he was in the 
Suez Restaurant, drinking heavily and dancing vigor- 
ously (Tr. 425-440). When he left, he was hailed by An- 
tonelli and Berman, sitting in Antonelli’s taxicab, who 
offered to drive him home (Tr. 441). They proposed to 
stop for coffee beforehand (Tr. 441). On the way, ap- 
pellant fell asleep (Tr. 443), The next thing he remem- 
bered was being helped into Berman’s house, where he 
passed out again (Tr. 446). He awoke the next morn- 
ing, was confused about his whereabouts, and finally 
managed to find a taxi to drive him home (Tr. 445-448). 
When the police first approached him in the California 
Steak House the following day, they said that they 
wanted to question him and that he had “better come 
with us” (Tr. 449). They displayed handcuffs (Tr. 450). 
He was led into the back seat of a police car and not al- 
lowed to explain his business with Antonelli on Thurs- 
day night while they drove to headquarters (Tr. 452- 
453). At headquarters he was forbidden to call a lawyer 
and was persuaded by Sgt. Gray to sign a paper which 
he had not read, on the representation that it would 


help him (Tr. 479-482). He did not dictate or read the 
statement; when it was read aloud he did not under- 
stand it (Tr. 482-484). He never thought he was free 
to leave police custody (Tr. 487-488). 

Antonelli, called by the government in rebuttal, tes- 
tified that appellant was sober and did not fall asleep 
on Thursday night, January 24, 1963 (Tr. 527). 

Among the instructions requested by the defense was 
the following (No. 26): 


“If a party has it peculiarly within his power to 
produce witnesses or other evidence which was rele- 
vant to any material issue, the failure of such party 
to produce such witnesses or evidence creates a 
presumption that if produced it would be unfavora- 
ble to that party, unless such failure has been ex- 
plained to your satisfaction.” 


The following discussion ensued: 


“THE COURT: ... I have to have in mind some 
particular witness before I give that missing wit- 


ness instruction. That isn’t an instruction that a 
Judge can shoot in the air like firing a shotgun. 

“MR. GELENIAN |defense counsel]: Well, Your 
Honor, the facts aren’t that fresh in my mind and 
after reviewing— 

“THE COURT: I won’t give it unless you have 
some witness in mind. 

“T don’t know of any missing witness here. 

“An instruction, in addition to being good law, 
has to be relevant both to the issues and to the evi- 
dence. 

“So Iam going to deny that.” (Tr. 537.) 


At no time thereafter did counsel tell the court the wit- 
ness to whom he contended this instruction applied or 
suggest an evidentiary basis for the instruction. 

After the jury deliberated an hour and twenty min- 
utes, they asked to see appellant’s signed confession. 
Defense counsel was called in the courtroom and the 
hallway but did not answer. The court said: “This is a 
matter in regard to which the presence of counsel is not 
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required, although it is my custom as a matter of cour- 
tesy to counsel to always handle these matters in open 
court and invite counsel to be present.” Thereupon the 
court directed delivery of the appellant’s statement to 
the jury. (Tr. 570-571.) 

The jury deliberated another three hours and returned 
verdicts of guilty (Tr. 571). 


STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 1801, pro- 
vides: 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, 
any dwelling, bank, store, warehouse, shop, stable, 
or other building, or any apartment or room, wheth- 
er at the time occupied or not, or any steamboat, 
canal boat, vessel, or other watercraft, or railroad 
car, or any yard where any lumber, coal, or other 
goods or chattels are deposited and kept for the 


purpose of trade, with intent to break and carry 
away any part thereof or any fixture or other thing 
attached to or connected with the same, or to com- 
mit any criminal offense, shall be imprisoned for 
not more than fifteen years. 


Title 22, District of Columbia Code, Section 2201, pro- 
vides: 

Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 
or upward, including things savoring of the realty, 
shall suffer imprisonment for not less than one nor 
more than ten years. 


Rule 5, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


(a) Appearance before the Commissioner. An offi- 
cer making an arrest under a warrant issued 
upon a complaint or any person making an 
arrest without a warrant shall take the ar- 
rested person without unnecessary delay be 


fore the nearest available commissioner or before 
any other nearby officer empowered to commit per- 
sons charged with offenses against the laws of the 
United States. When a person arrested without a 
warrant is brought before a commissioner or other 
officer, a complaint shall be filed forthwith. 


Rule 30, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


* * * No party may assign as error any portion 
of the charge or omission therefrom unless he ob- 
jects thereto before the jury retires to consider 
its verdict, stating distinctly the matter to which he 
objects and the grounds of his objection. 


* * & 


Rule 52, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


(a) Harmless Error. Any error, defect, irregu- 
larity or variance which does not affect substantial 
rights shall be disregarded. 


* * * * 


SUMMARY OF ARGUMENT 


Uncontradicted testimony established that when appel- 
lant agreed to accompany two police officers to head- 
quarters and remained there for questioning: he was ac- 
tively trying to give the appearance of cooperating with 
the police; he was not subjected to force or any threat 
of force: he was not subjected to constant interroga- 
tion: he was not in the constant company of the police; 
he was repeatedly informed that he was free to leave: 
he actually exercised his freedom by leaving the inter- 
view. These facts come within the principle that volun- 
tary submission to questioning at police headquarters 
does not, per se, constitute an arrest. They provide 
ample support for the trial court’s finding that appellant 
was not under arrest until the police decided to restrain 
him. 

The reduction of appellant’s oral confession to writing 
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began immediately after his arrest and was completed 
promptly. It was a necessary and proper police proce- 
dure to protect appellant against faulty memory and the 
difficulties of language and to aid the police in the solu- 
tion of other aspects of the case. To the extent that it 
may have delayed a preliminary examination, that delay 
was necessary and proper. 

The questioning by the police of a person who is not 
under arrest and who has been warned of his right to 
remain silent, in the absence of counsel, is not a viola- 
tion of any rights of the person as long as the police do 
not prevent the person from obtaining and consulting 
counsel if he wishes to. In the present case, the police 
in no way prevented appellant from consulting a lawyer. 

The decision to deliver to the jury an exhibit which 
has been received in evidence is within the discretion of 
the trial court. Its action may be taken in the absence 
of counsel. There is no abuse of discretion in sending 
an exhibit to the jury without altering it in a manner 
to which counsel objected. 

Appellant failed to state the grounds for his missing 
witness instruction when he was unable to furnish the 
name of a single absent witness to whom it applied. The 
witnesses who have been tardily identified on this appeal 
were not peculiarly available to either side. Most of 
their testimony would have been cumulative, the rest ir- 
relevant. 
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ARGUMENT 


I. Appellant’s confession was properly received in 
evidence 


(Tr. 41-42, 158-159, 161-168, 171, 187-189, 194, 203, 
205-207, 209-211, 214-215, 217, 219-221, 224-225, 
238, 238, 240-242, 244-245, 249-250, 252-255, 257- 
258, 265-266, 344, 381, 386-387, 393-394, 405) 


A. Appellant’s confession was not made during a 
period of unnecessary delay between arrest and 
presentation before a committing magistrate 


The trial court found that appellant was arrested at 
10:15 P.M., January 26, 1963, when the police first de- 
cided to restrain him, and not before, when he was vol- 
untarily at police headquarters, and concluded that the 
lapse of time from 10:15 P.M. to 2:05 A.M., January 27, 
when he was taken before a committing magistrate, was 
not “unnecessary delay.” Appellant contends that the 
trial court’s finding was erroneous—that appellant was 
arrested at 2:00 P.M., January 26, 1963, when he was 
asked to accompany Sgts. Gray and Smith to police head- 
quarters. He also contends, alternatively, that the delay 
from 10:15 P.M. to 2:05 A.M. was “unnecessary.” Ap- 
pellee contends that the trial court’s finding is supported 
by substantial evidence and that its conclusion was cor- 
rect. 


1. The trial court’s finding that appellant was arrested 
at 10:15 P.M., when the police first decided to restrain 
him, and not before, when he was voluntarily at police 
headquarters, is supported by substantial evidence. 


The requirement of Rule 5(a), Fed. R. Crim. P., as 
enforced by the principle of Mallory v. United States, 354 
U.S. 449 (1957), that the accused be brought before a 
committing magistrate “without unnecessary delay,” is 
not applicable until there has been an arrest “or action 
amounting to arrest.” So long as the accused is present 
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and submits to questioning voluntarily, “it is well es- 
tablished that the Mallory rule is inapplicable.” Scarbeck 
v. United States, 115 U.S. App. D.C. 135, 152, 317 F.2d 
546, 563 (1962), cert. denied, 374 U.S. 856 (1963). 

Three facts are significant in identifying an arrest for 
this purpose: physical restraint of the subject, an inten- 
tion to restrain the subject, and a reasonable belief by the 
subject that he is under restraint. See Henry v. United 
States, 361 U.S. 98, 103 (1959); Coleman v. United 
States, 111 U.S. App. D.C. 210, 218, 295 F.2d 555, 563 
(1961), cert. denied, 369 U.S. 813 (1962); Kelley v. 
United States, 111 U.S. App. D.C. 396, 398, 298 F.2d 
310, 312 (1961). In the present case, neither of the first 
two conditions existed before 10:15 P.M. No physical 
restraint was applied to appellant (Tr, 187-189), and the 
officers had no intention of arresting him (Tr. 203). Ap- 
pellant does not seriously suggest the contrary. 

In Seals v. United States, 117 US. App. D.C. 79, 81 
fn. 5, 325 F.2d 1006, 1008 (1963), cert. denied, 376 U.S. 
964 (1964), this Court declared that the third condition— 
that the subject has reason to believe and does believe 
that he is under arrest—is “a very pertinent, if not de- 
terminative point” in the Mallory context. Appraisal of 
the subject’s state of mind may be exceedingly difficult, 
especially where, as here, the subject declined to testify 
in the hearing at which the circumstances of his arrest 
were determined. Fortunately, however, this difficulty 
is minimized in the present case by the fact that appel- 
lant’s conduct in the presence of the police, which was 
fully described by the testimony, demonstrated his state 
of mind unmistakably. 

When appellant was asked to accompany Sgts. Gray 
and Smith to police headquarters, he already knew that an 
initial break had occurred in their investigation of the 
housebreaking. He no doubt expected that the police 
would be seeking to question him. The three accomplices 
had already gotten together to plan a consistent story. 
(Ty. 41-42.) Appellant was ready to be questioned; his 
behavior shows that he was confident he could deceive the 


police with his fabrication. In fact, he was so eager, that 
as soon as Antonelli’s name was mentioned in the con- 
versation, he blurted out an answer that went well beyond 
the information contained in the question (Tr. 158, 381). 
His purpose in agreeing to accompany Sgts. Gray and 
Smith to headquarters is shown by his response to their 
invitation and by his initial remarks in the cruiser on 
the way. He tried to create a disposition favorable to his 
innocence by convincing them that he was a good Ameri- 
can who was anxious to do his duty and assist the police 
in their investigation (Tr. 158-159, 194). This being his 
approach to deception, it can hardly be said that he went 
to headquarters because he thought he was compelled. 

Seals v. United States, supra, does not stand for the 
proposition that interrogation at a police station or its 
equivalent, per se, amounts to arrest. Earlier decisions 
of this Court, not mentioned in the Seals opinion, re- 
ject such a rule. See, e.g., Williams v. United States, 89 
U.S. App. D.C. 32, 189 F.2d 693 (1951); accord, Fisher 
v. United States, 324 F.2d 775 (8th Cir. 1963), cert. de- 
nied, 377 U.S. 999 (1964); United States v. Vita, 294 
F.2d 524 (2d Cir. 1961), cert. denied, 369 U.S. 823 
(1962). By distinguishing on their facts, rather than 
repudiating, Scarbeck v. United States, supra, and United 
States v. Vita, supra (see 117 U.S. App. D.C. at 82 fn. 
6, 325 F.2d at 1009), Seals indicates that each case of 
this kind must be decided on its own facts. The facts 
of the present case support the trial court’s finding. 

Appellant’s conduct during his first two hours at head- 
quarters, from 2:30 to 4:30 P.M., shows an unconstrained 
state of mind. Several times he exercised his freedom 
by going to get cigarettes and to use the lavatory. He 
learned on these occasions that the police did not care 
to accompany him. (Tr. 161, 209.) Another time he 
proved his freedom by walking out altogether, and the 
police did not pursue him or urge him back (Tr. 162-163, 
209). This response by the police verified their assurances 
that appellant was not under arrest and was free to leave 
whenever he wanted to (Tr. 161-162, 386). 
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Perhaps the atmosphere of a police station or an FBI 
Field Office may be constraining to some: in Seals’ case, 
this Court noted that the FBI office in which Seals was 
interrogated was manned by a male “yeceptionist,” who 
inspected the credentials of anyone seeking admission ; 
since the place was difficult to enter, Seals presumably 
figured it was difficult to leave. 117 U.S. App. D.C. at 
80, 81-82, 325 F.2d at 1007, 1008-1009. Appellant knew 
better: he did leave, and no one stopped him. His de- 
cision to return, “protesting his innocence” (Tr. 162), 
is attributable to his original policy of hoping to put the 
police off course by actively trying to convince them of 
the goodness of his character and the truth of his story. 
The fact that his willingness to be questioned at police 
headquarters may have been motivated by guilty knowl- 
edge and desire to exonerate himself by appearing to 
cooperate is not attributable to the police. Cf. Scarbeck 
v. United States, supra, 115 U.S. App. D.C. at 153, 317 
F.2d at 564. The police may question any willing person; 
no arrest results as long as their demeanor does not 
create the impression that the subject is required to re- 
main and answer. See Goldsmith v. United States, 107 
U.S. App. D.C. 305, 314-315, 277 F.2d 335, 344-345, cert. 
denied, 364 U.S. 863 (1960); Trilling v. United States, 
104 U.S. App. D.C. 159, 172, 182, 260 F.2d 677, 690, 
700 (1958); Porter v. United States, 103 U.S. App. D.C. 
385, 389, 258 F.2d 685, 689 (1958), cert. denied, 360 
U.S. 906 (1959). 

In Seals, this Court attributed significance to the fact 
that the accused “was in the constant company of one 
or more FBI agents, and was subjected to almost constant 
interrogation.” 117 U.S. App. D.C. at 81, 325 F.2d at 
1008, In the present case, similar conditions, which did 
not prevent appellant from exercising his freedom be- 
tween 2:30 and 4:30 P.M., did not exist from 4:30 to 
7:30 P.M. During that time, while appellant was con- 
versing with his relative and countryman, Gus Pappas, 
the police officers were attending to other business (Tr. 
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214), sometimes leaving the office altogether (Tr. 233, 
255, 387). At times, they conversed with appellant and 
Pappas. Most of the time they did not. (Tr. 164, 214, 
252.) The police had not asked Pappas to interrogate 
appellant (Tr. 215); he stayed on because of his desire 
to help appellant and to find out the truth (Tr. 215, 245, 
255). Their conversation ranged over many subjects un- 
related to the housebreaking under investigation (Tr. 
254). Pappas made it clear to appellant that he was not 
under arrest (Tr. 238, 249-250). In any event, if 
Pappas was a restraining influence upon appellant, there 
was no reason for him to ascribe that influence to the 
police. 

There is no evidence to suggest that the permissive con- 
ditions which prevailed from 2:30 to 7:30 P.M. changed 
significantly between 7:30 and 10:15 P.M. Although 
testimony concerning the polygraph examination between 
7:30 and 9:30 P.M. is sparse—of necessity such an ex- 
amination requires more privacy than had prevailed 
earlier—it shows, without contradiction, that appellant 
willingly consented to take the examination (Tr. 165) 
and that the police attitude continued to be the same— 
that he was not under arrest (Tr. 166, 217). Pappas 
and appellant conversed further after the polygraph ex- 
amination. During this conversation, appellant specifically 
asked Pappas if they could leave, and Pappas urged him 
to do so (Tr. 258). Perhaps by this time appellant was 
becoming less confident of the verisimilitude of his fabri- 
cation, the results of the lie detector test having been ex- 
plained to him. Perhaps appellant was moved by Pappas’ 
entreaty that if appellant was involved he would rather 
have appellant tell him than find out from some other 
person (Tr. 244). But the police were unaware of these 
feelings, if they existed. The police could not understand 
the words that were spoken because appellant and Pappas 
were conversing in Greek (Tr. 167). Whatever con- 
strained appellant to remain at police headquarters in 
spite of Pappas’ urging, it was not necessarily a feeling 


24 


that he was required to, and it was not based on any- 
thing said or done by the police. Appellant’s confession 
in English at 10:15 P.M., was the first occasion for the 
police to decide that he would be restrained if he tried to 
leave (Tr. 210, 219, 220). The trial court found appel- 
lant’s arrest to have occurred at that moment. 

This Court has consistently expressed the opinion that 
the burden of proving unnecessary delay between arrest 
and preliminary examination rests on the defendant, see 
Trilling v. United States, 104 U.S. App. D.C. 159, 164 
fn. 10, 166, 260 F.2d 677, 682, 684 (1958) ; Tillotson v. 
United States, 97 U.S. App. D.C. 402, 405, 231 F.2d 
736, 739, cert. denied, 351 U.S. 989 (1956); that, on ap- 
peal, the evidence must be viewed in the light most favor- 
able to the government, and the trial court’s finding must 
be given great weight, see Seals v. United States, supra, 117 
U.S. App. D.C. at 81, 325 F.2d at 1008; and that the 
ruling as to admissibility should be upheld if there is any 
reasonable view of the evidence that will support it, see 
Scarbeck v. United States, supra, 115 U.S. App. D.C. at 
151, 317 F.2d at 562. Appellant’s argument, in effect, 
asks this Court to assume the role of fact finder. That 
role is not one of the functions of appellate review. There 
being ample evidence for the view that appellant did 
not believe or have reason to believe that he was obliged 
to stay at police headquarters and submit to questioning 
before his oral confession, the trial court’s finding that 
appellant was not arrested until 10:15 P.M., when the 
police first decided to restrain him, should be affirmed. 


2. No unnecessary delay occurred between 10:15 P.M. 
when appellant was arrested, and 2:05 A.M., when he 
was taken before a committing magistrate, during 
which time his oral confession was reduced to writing 
and arrangements were made for a preliminary exami- 
nation. 


So far as the record shows, the first effort to initiate 
the procedure for a “late hour” preliminary examination 
was made at 11:45 P.M., when Sgt. Gray telephoned 
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Assistant United States Attorney Smithson (Tr. 211, 
242). Appellant offered no proof that any passage of 
time thereafter was unnecessary in that a committing 
magistrate could have arrived before 2:05 A.M. Conse- 
quently, the inquiry focuses upon the period between 
10:15 and 11:45 P.M. Immediately after appellant’s oral 
confession in English, the typing of a statement began 
(Tr. 167, 344). Except for fifteen minutes taken out to 
eat, the ensuing time was spent exclusively in this en- 
deavor (Tr. 167-168, 344). It was a completely proper 
and necessary police procedure. Although this Court has 
rejected, on Mallory grounds, written confessions obtained 
after unnecessary delay, it has expressed approval of the 
practice of reducing confessions to writing where the de- 
fendant consents and the transcription is undertaken 
promptly after an oral confession spoken before the on- 
set of unnecessary delay. Bailey v. United States, 117 
U.S. App. D.C. 241, 244-245, 328 F.2d 542, 545-546, 
cert. denied, 377 U.S. 972 (1964); Muschette v. United 
States, 116 U.S. App. D.C. 239, 241, 322 F.2d 989, 991 
(1963), rev’d on other grounds, 378 U.S. 569 (1964); 
Metoyer v. United States, 102 U.S. App. D.C. 62, 64-65, 
250 F.2d 30, 32-33 (1957). 

The arguments favoring written confessions over oral 
are familiar and persuasive. The recording of the de- 
fendant’s statement serves to prevent embellishments and 
outright misrepresentations of his words. It serves to 
erystallize his account. This function is especially de- 
sirable in a case such as the present one. The crime had 
not been simple. The danger of variant accounts was ag- 
gravated by appellant’s having confessed successively to 
two different persons in two different languages. His 
facility in the English language was limited. One can 
perceive a genuine concern on the part of both the police 
and Gus Pappas that they understand appellant’s nar- 
rative and not be misled (either for him or against him) 
by any failure of communication. Serupulously, they made 
sure that unfamiliar terms were explained to him, so 
that the written statement would express his meaning as 
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accurately as possible. (Tr. 171, 221, 224-225, 240- 
241, 253, 257, 265-266, 344, 393-394, 405.) This could 
not have been accomplished so well by other means. Their 
quest for precision was not the outgrowth of a desire to 
strengthen and draw tight a net of incrimination. In 
fact, appellant’s written statement admits only a limited 
role in the perpetration of the crime. It was important 
for appellant’s sake that this role be described accurate- 
ly. 

Appellant’s written statement also served an important 
function in the remainder of the investigation. It identi- 
fied appellant’s accomplices and described their different 
roles in the crime. By being able to confront 
them with appellant’s written statement accusing them, 
the police were able to obtain immediate admissions of 
guilt and to recover a substantial part of the proceeds of 
the crime. Without this lever, it is not improbable that 
Antonelli and Berman would have admitted their guilt 
less quickly (if at all) and that none of the proceeds 
would ever have been recovered. 

Appellant’s written statement, protecting him against 
the inadequacies of memory or the adversity of falsifica- 
tion, and playing a significant role in permitting the 
police to complete their investigation successfully in a 
short time, was at least as important to the police han- 
dling of this case as the routine papers which must be 
drawn upon an arrest, papers whose preparation this 
Court has always accepted as necessary. See also Cope- 
land v. United States, D.C. Cir., Nos. 18496, 18497, De- 
cember 31, 1964 (line-up). Appellee urges the Court to 
recognize the propriety of the procedure followed in this 
case. 


B. Appellant’s confession was not the product of a 
denial of the right to counsel 


The suggestion that appellant call an attorney was 
made by Gus Pappas, approved by the police, and taken 
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by appellant. He tried twice without success. (Tr. 162- 
168, 205-207.) There is no reason to believe that the po- 
lice would have forbidden him to try again or to call 
other attorneys until he succeeded. In the face of this 
conscientious observance of his right to counsel by the 
police and recognizing that his principal authority, Es- 
cobedo v. Illinois, 378 U.S. 478 (1964), is factually dis- 
tinguishable, appellant nonetheless contends that question- 
ing him out of the presence of an attorney was a viola- 
tion of his rights. This Court rejected such a sweeping 
claim in Long v. United States, No. 18368, October 22, 
1964. The present case is even more unlike Escobedo than 
was Long. Appellee urges the Court to adhere to its 
recent holding. 


Il. Having objected to alteration of the written confes- 
sion received in evidence, appellant should not be 
heard to complain that the trial court abused its dis- 
cretion in permitting the jury to see the confession 
without alteration 


(Tr, 336-338, 346, 349, 570-571) 


When the word “nigger” in appellant’s confession was 
shown to the trial court, the court suggested that it be 
left out (Tr. 336). Defense counsel objected to any alter- 
ation of the document (Tr. 337-338). Thus, although the 
word “person” was substituted when the confession was 
read to the jury (Tr. 349), the document was not changed. 
It was received in evidence in its original form ( Tr. 346). 


®In Escobedo, the petitioner was positively refused permission to 
consult with his attorney. 378 U.S. at 480-482. Unlike appellant 
here, he was under arrest at that time. Id. at 479. In enumerating 
the grounds of its decision, the Court listed that fact. Jd. at 490-91. 
The significance of arrest in the context of a requirement of counsel 
has been stressed before by Justices supporting such a requirement. 
See, e.g., Culombe v. Connecticut, 367 U.S. 568, 639-640 (1961) 
(Mr. Justice Douglas, concurring). Without an actual restriction of 
liberty, there is less potential for coercion since the accused is free 
to leave. Correspondingly, the need for the presence of counsel is 
less. Appellant, unlike Escobedo, was advised of his right to remain 
silent. The Supreme Court recognized the absence of such a warn- 
ing as significant. Jd. at 491. 
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After deliberating an hour and twenty minutes, the jury 
asked to see the written confession. Before acting on this 
request, the court had defense counsel paged in the court- 
room and hallway, but he did not respond. Then, in the 
absence of defense counsel, the court ordered the confes- 
sion delivered to the jury room. (Tr. 570-571.) Appel- 
lant contends that this action was erroneous. 

It is well established that the decision to send to the 
jury an exhibit which has been received in evidence is 
within the discretion of the trial court. Buckner v. United 
States, 81 U.S. App. D.C. 38, 154 F.2d 317 (1946). The 
court may act on such a matter sua sponte. Robinson v. 
United States, 93 U.S. App. D.C. 347, 350, 210 F.2d 29, 
32 (1954). Consequently, it is of no significance if its 
action is taken in the absence of counsel. Sawyer v. 
United States, 112 U.S. App. D.C. 381, 383, 303 F.2d 
392, 394, cert. denied, 371 U.S. 879 (1962). Even when 
an exhibit contains matter which has been expressly ex- 
cluded from evidence, sending the entire exhibit to the 
jury has been held not reversible error in the absence of a 
clear showing of substantial prejudice. Sawyer v. United 
States, supra; Robinson v. United States, supra; United 
States v. Strassman, 241 F.2d 784 (2d Cir. 1957). 

In the present case, it was defense counsel’s objection 
which restrained the court from obviating the eventuality 
of which he now complains. Because of his own action, 
the offending word was received in evidence as part of the 
exhibit. The prejudicial effect of the word, as used in the 
confession, is, at best, speculative. It appears in a three- 
page, single-spaced typewritten document. If the jury 
read closely enough to notice it at all, they may also have 
noticed that it was contained in a quotation from Anto- 
nelli and, thus, was attributable not to appellant but to 
Antonelli, a witness for the prosecution. Racial antagonism 
was not a factor in either the crime or the defense. The 
court was well within the bounds of its discretion in per- 
mitting the jury to see the written confession. 
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III. The trial court properly denied appellant’s “missing 
witness” instruction when appellant could not specify 
to whom it applied or show that any absent witness 
was peculiarly available to either side 


(Tr. 536-537) 


When requested by the trial court, appellant’s counsel 
was unable to specify any person to whom his proposed 
“missing witness” instruction applied (Tr. 536-537). 
Having thus failed to “state distinctly” the evidentiary 
basis of his proposed instruction, he cannot assign the 
trial court’s refusal to grant it as error. Fed. R. Crim 
P. 30; Villaroman v. United States, 87 U.S. App. D.C. 
240, 184 F.2d 261 (1950). 

Appellant discloses in his brief on this appeal, p. 10, 
that the instruction was meant to apply to Philip Berman 
and the “individuals at whose home Antonelli claimed the 
loot from the safe-cracking was divided.” Even with this 
tardy specification, he has not stated any of the usual 
grounds for invoking the missing witness rule. None of 
the witnesses identified by him was peculiarly available 
to either side. Richards v. United States, 107 U.S. App. 
D.C. 197, 275 F.2d 655, cert. denied, 363 U.S. 815 (1960). 
So far as the record shows, none was likely to have fa- 
vored either side. McCormick, Evidence (1954), p. 534. 
Most of their testimony would have been cumulative, 2 
Wigmore, Evidence (3d ed. 1940), $ 287, at 168-169, the 
rest irrelevant to any material issue. 

Even if the government’s failure to call any of these 
witnesses would permit an unfavorable inference, appel- 
lant’s failure to call any of them in support of his claim 
of unconsciousness would permit an equally strong infer- 
ence contrary to his testimony. Billeci v. United States, 
87 U.S. App. D.C. 274, 278-279, 184 F.2d 394, 398-399 
(1950). Consequently, the omission of the missing wit- 
ness instruction was, at worst, harmless error. Fed. R. 
Crim, P. 52(a). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
WILLIAM H. COLLINS, JR., 
Davip W. MILLER, 
Assistant United States Attorneys. 
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